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Under current legal regulation, the mechanism of forced alienation of property is of considerable interest among scholars and practitioners.
Pre-judicial resolution of disputes related to forced alienation is an important aspect of law enforcement, as it allows to avoid lengthy trials, reduce
the burden on the judicial system and contribute to more effective protection of property owners rights. One of the most promising alternative
methods of resolving such conflicts is a mediation.

Mediation as a form of alternative dispute resolution involves the engagement of an independent mediator who helps parties to reach
a mutually beneficial solution. Mediation is particularly relevant in cases of forced alienation, where the parties often have polar positions and acute
conflicts regarding the cost of compensation, the legality of the alienation procedure and other important aspects. The effectiveness of mediation
is due to its voluntary nature, confidentiality, economic feasibility and the possibility of maintaining partnership relations between parties.

The author has paid special attention to practical aspects of using mediation in cases of forced alienation of property for public needs. He
has considered the main stages of mediation process, negotiation methods and features of dialogue between parties. The role of the mediator in
preventing conflict escalation and ensuring the fairness of decisions has been studied. In addition, examples of successful use of the mediation
approach in resolving such disputes in foreign practice have been given.

The author’s conclusions emphasize the need to develop the institution of mediation in Ukraine as an effective method of pre-judicial
resolution of disputes regarding the forced alienation of property. The author offers specific recommendations for improving the legislative
framework, training mediators, and popularizing mediation among the population. He believes that the implementation of these measures will
contribute to raising the level of legal culture and ensuring effective protection of all interested parties rights in the course of forced alienation.

Key words: executive proceedings, fulfilment of court decisions, dispute on forced alienation, mediation, alternative dispute resolution
methods, court, enforcement agent, appeal for execution, settlement agreement, agreement based on mediation results.

Y cyyacHux ymoBax NMpaBOBOrO PErynoBaHHS MeXaHi3m NpuMyCOBOrO BiAYYXEHHS MalHa 3Ha4YHWN iHTepec cepeq HayKOBLIB i NPaKTMKIB.
[locynoBse BUpilLEHHS CNOpIB, MOB’A3aHMX i3 MPUMYCOBWM BiYY>KEHHSM, € BaXKMMBUM acreKkToM NpaBo3acTOCyBaHHS, OCKINbKU BOHO [O3BOSISE
YHUKHYTW TPMBaNuX CyA0BWX MPOLIECIB, 3MEHLLNTI HaBaHTaXEHHS Ha Cy0BY CUCTEMY Ta CrpUsT Binbll edheKTUBHOMY 3aXWUCTy NpaB BMACHWKIB
MaiiHa. OgHUM i3 HanGInNbLL NEPCNEKTUBHUX anbTEPHATUBHMX METOAIB PO3B’I3aHHS TakMx KOHMMIKTIB € MesiaLis.

Megiauis sik popma anbTepHaTUBHOMO BUPILLEHHS CMOPIB nepeabayae 3anyyYeHHs He3anexHoro nocepeaHuka, Skuii JonoMarae CTopoHam
[OCSIrTU B3aEMOBUIiAHOIO pileHHs. OcobnuBoi akTyanbHOCTI Meiauis HabyBae y BunazKax nprMycoBOro Biguy>XeHHs, ie CTOPOHM YacTo MakoTb
NoNApHi No3nLii Ta rocTpi KOHMMIKTK LWOAO BApTOCTi KOMMNEHCaLii, TPaBOMipHOCTI MpoLedypy BiAYY)XEHHS Ta iHLWMX BaXIMBMX acnekTiB. Edek-
TUBHICTb MegjaLii obymoBneHa ii JOOPOBiNbHNM XxapakTepoM, KOHMIAEHLINHICTIO, EKOHOMIYHOK OUIMBHICTIO Ta MOXUBICTIO 30epeXXeHHst napT-
HEePCbKMX BIGHOCWH MiXX CTOPOHaMM.

Okpemy yBary npuaineHo npakTU4HMM acrnekTam 3acToCcyBaHHS MefiaLii y cnpaBax LWOA0 MPUMYCOBOTO Bif4YyXXEeHHS MalHa Ans CyCrinbHUX
notpeb. Po3rnsiHyTo OCHOBHI eTanu MeAjiaLiiHoro NpoLecy, MeToaM NeperoBopi Ta 0coBNMBOCTI BeA€HHS Aianory Mixx cTopoHamu. [locnifxeHo
ponb MegiaTopa y 3anobiraHHi eckanadii KOHMIKTy Ta 3abeaneveHHi cnpaBeAnNMBOCTI MPUAHATKX pilleHb. Kpim Toro, HaBeeHo Npyknaam yenit-
HOro BUKOPUCTaHHSI MefliaLiiHOro niaxody y BUPILLEHHI Takux criopis y 3apy6ixHiii npakTuLi.

Y BMCHOBKax HaromnoLuyeTbCs Ha HeobXiAHOCTI PO3BUTKY IHCTUTYTY Megiauii B YKpaiHi Sk edhekTMBHOro cnocoby [oCy[oBOro BperymoBaHHS
CropiB LIOAO NPUMYCOBOrO BiYYy>KEeHHs1 MaiiHa. 3anpornoHOBaHO KOHKPETHI pekoMeHzaLii Woao BAOCKOHANEHHs! 3akoHodaBvoi 6asu, niaro-
TOBKM MefiaTopiB Ta nonynspu3aadii Megiauii cepen HaceneHHs. BnpoBamxeHHs Lyx 3axofiB CnpusTUMe NiABULLEHHIO PiBHS MPaBOBOI KynbTypy
Ta 3a6e3neveHH0 edpeKTVBHOMO 3aXUCTy NpaB YCiX 3aLikaBrneHUX CTOPiH Y NPOLEC NPUMYCOBOTO BiUYXEHHSI.

KntouoBi cnoBa: BMkOHABYE NPOBaOKEHHS!, BUKOHAHHS pilleHb CyaiB, Crip LLOAO NPUMYCOBOTO BiYYXKEHHS, MeajaLisi, ansTepHaTUBHi Cro-
cobu BUpILLEHHS CropiB, Cya, BUKOHABELb, 3BEPHEHHSI CTSTHEHHS!, MMPOBa YroAa, yrofa 3a pesynsratamv Megiadlii.

Relevance of the study. Under current development
of the Ukrainian legal system, the issue of effective settlement
of disputes regarding the forced alienation of property is
of particular importance. Such conflicts are often accompanied
by lengthy litigations, which causes additional financial costs
and social tension. In this regard, mediation is considered
to be one of the promising alternative forms of resolving
such disputes, which allows reaching a mutually beneficial
compromise between the parties.

Reforming the legislation of Ukraine, in particular
the adopting of the Law “On Mediation” opens up new
opportunities for its implementation in the field of forced
alienation of property. At the same time, the effectiveness
of mediation as an alternative mechanism largely depends
on the level of citizens’ legal awareness, the mediators’
professionalism and proper regulatory framework.

Thus, researching possibilities and prospects for using
mediation in disputes on forced alienation is extremely
relevant both theoretically and practically, as it contributes to

the development of alternative methods of conflict resolution,
reducing the judicial burden, and ensuring a balance of all
parties interests.

Recent publications overview. Mediation in national
legislation is a relatively new institution and is on
the stage of active development. This is evidenced by a number
of research works made by such scholars as O. Belinska,
H. Yeryomenko, K. Pisots’ka, L. Momot, Yu. Prytyka,
D. Protsenko, O. Sobakar’, H. Ulyanova and others.

However, despite significant activity in this area, due to its
novelty, in Ukraine there are no research concerning mediation
as an alternative to pre-judicial resolution of disputes on forced
alienation of property.

The study of mediation has become particularly relevant
with the adopting of the Law of Ukraine “On Mediation”
of November 16, 2021. It is this state of scientific coverage
of mediation as an alternative to pre-judicial resolution
of disputes regarding the forced alienation of property that
prompted us to start research in this direction.

584



IOpuanunmnii HayKOBUI €1EKTPOHHUMN Ky pHAI

The research paper’s objective. The purpose of our
research is to reveal mediation as an alternative to pre-judicial
resolution of disputes regarding the forced alienation
of property, and to provide suggestions based on this analysis.
To achieve this goal, it is necessary to perform the following
tasks: to reveal and describe mediation in the system of pre-
judicial resolution of disputes on forced alienation of property;
based on the analysis, to develop proposals for improving
the use of the specified institution.

Discussion. Before clarifying features of out-of-court
resolution of disputes regarding the forced alienation of property
through the mediation procedure, it is advisable to reveal
the essence of the mediation procedure, the principles and legal
foundations of its implementation in public legal relations.

Prior to the adoption of the Law “On Mediation”
of November 16, 2021 No. 1875-I1X (hereinafter — the Law)
[1], there was no consensus in the journalistic and scientific
legal arears concerning the institution of mediation, in
particular regarding the functions of the mediator and his/her
legal status, stages and phases of its conduct. In addition, even
today, some authors refer to mediation not as a pre-judicial
procedure for resolving a public-law dispute, but as judicial
mediation conducted by a judge.

One of the first monographic studies of methods
of pre-trial settlement of administrative legal disputes in the field
of modern scientific thought is the dissertation by S. Biluha.
In this work the author “proposed the definition of pre-judicial
settlement of an administrative legal dispute as a special
conciliatory procedure for coordinating the parties positions to
an administrative dispute due to a judge-mediator (mediator) by
conducting negotiations aimed at making a compromise decision
and satisfying the interests of the dispute parties” [2, p. 24].

For her part, N. Bozhenko, studying mediation as
a method of resolving administrative disputes, has concluded
that “mediation is a voluntary process during which a third
person, who must be impartial, helps the parties to resolve
the dispute; an independent third party with appropriate
qualifications, knowledge and experience — a mediator,
manages the negotiation process and helps the parties to
find a mutually beneficial solution; the parties independently
decide on the method of resolving the dispute, can directly
influence its course and results, the mediator cannot impose
his/her position on them in any way”” and also suggests to settle
the mandatory mediation procedure for certain categories
of administrative-legal disputes [3, p. 18].

As a result of the study, this author nevertheless
tends to believe that, in essence, pre-judicial resolution
of an administrative dispute aims to settle the dispute outside
the boundaries of administrative proceedings and is based on
the principles of the mediation procedure and corresponds
to almost all of its features, therefore, in the future it
requires complete separation from the judicial proceedings
and registration as a specific legal institution of administrative
procedural law [2, p. 24].

Another researcher of the institute of mediation in
administrative procedure, A. Bortnikova, studying legal
principles of using mediation as a method of resolving public-
law disputes, comes to the conclusion that “mediation as
amethod of resolving public-law disputes should be understood
as a flexible, structured, confidential procedure organized by
a mediator, built on the principles of voluntariness, equality
and cooperation, within the framework of which the parties
try to reach a consensus to eliminate the public-law dispute”
[4, p. 205].

In further studies of the mediation procedure for resolving
public law disputes, the authors provide convincing arguments
for separating it from the judicial administrative process
[5, p. 15].

In particular, I. Proskuryakova considers mediation as
an alternative method of resolving a public-law dispute in
a pre-judicial procedure with the participation of a mediator

and resolving the dispute with the participation of a judge as
a method of simplified judicial procedure for resolving such
a dispute [6, p. 3] and provides interesting proposals regarding
the procedures for proceeding it.

It is advisable to clarify legal principles of out-of-court
resolution of disputes on the forced alienation of property
through the use of the institution of mediation. Currently,
the possibility of out-of-court resolving a public law dispute
(mediation) has appeared regarding the adoption and entry into
force of the Law of Ukraine “On Mediation” of November 16,
2021 No. 1875-1X [1]. The law defined the legal principles
and procedure for conducting mediation as an out-of-court
procedure for resolving a conflict (dispute), the principles
of mediation, the mediator’s status, requirements for his/
her skills and other issues related to this procedure. Its effect
extends to public relations concerning the mediation to prevent
future conflicts (disputes) or to resolve any conflicts (disputes),
including civil, family, labor, economic and administrative
ones, as well as in cases of administrative offenses and in
criminal proceedings to reconcile the victim with the suspect.
The legal community and the parties of an administrative-legal
dispute are waiting for the final introduction of this procedure,
which will significantly reduce the number of public-legal
disputes subject to judicial review.

That is, this law removed the mediation procedure as one
of the pre-trial (extrajudicial) methods of resolving a public
law dispute from the scope of administrative proceedings,
however, the final and transitional provisions of this Law
made amendments, in particular, to the Code of Administrative
Procedure of Ukraine (hereinafter referred to as the CAPU), in
particular regarding the regulation of the parties’ right to use
the mediator’s services, which excludes legal proceedings in
the event of reaching an amicable agreement in the dispute [7].

Thus, according to the Law, “individuals and legal entities
will be able to contact a mediator for mediation both before
applying to court and during litigation” [1].

Due to the Law, “mediation shall be conducted by
mutual consent of the mediation parties in accordance with
the principles of voluntariness; confidentiality; independence
and neutrality, the mediator’s impartiality; self-determination
and equality of rights of the mediation parties. The dispute
parties shall have the opportunity to use the services
of a professional mediator to resolve it” [1].

The law defines rights and obligations of the mediator
and the mediation parties, the procedure for conducting
mediation, as well as the requirements for the mediation
agreement and the agreement on the settlement of the conflict
(dispute) based on the mediation results.

Any individual possessing a higher education and a basic
training in the field of mediation in Ukraine or abroad will
be able to acquire the status of a mediator. Mediation training
will consist of at least 90 hours of mediator training, including
45 hours of practical training, and will include theoretical
knowledge and practical skills in the principles, procedure
and methods of conducting mediation, legal regulation
of mediation, mediator ethics, negotiation and conflict
(dispute) resolution. Mediation training will be carried out
by educational institutions, as well as organizations that
provide mediation, associations of mediators, business entities
of any form of ownership and organizational-legal form that
have the right to provide mediation services or organize
their provision in accordance with the legislation. Registers
of mediators will be able to be administered by mediators
associations, organizations that provide mediation, as well as
state authorities and local self-governments bodies involving
mediators or using their services.

The Law also defines rights and duties of the mediator
and the mediation parties, the procedure for conducting
mediation, as well as requirements for the mediation agreement
and the agreement on the conflict (dispute) settlement based
on the mediation results.
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In addition, in accordance with the final and transitional
provisions of the Law, amendments were made, in particular, to
the Code of Administrative Procedure of Ukraine (hereinafter
referred - the CAPU) [7], which stipulate: in paragraph
5of Article 47 “Procedural rights and obligations of the parties”,
that “the parties may reach reconciliation, including through
mediation, at any stage of the litigation, which is the basis
for closing the proceedings in an administrative case; Part
1 of Article 180 regulates that during the preparatory session
the court shall ascertain whether the parties wish to conduct
an out-of-court settlement of the dispute through mediation,
the right of the court to announce a break in the preparatory
session if the parties have decided to conduct an out-of-
court settlement of the dispute through mediation, the right
of the court to suspend the proceedings in the case if both
parties file a motion to suspend the proceedings in the case in
connection with the mediation, the period of such suspension
and the possibility of suspending the proceedings in the case
at the stage of its consideration on the merits” [7].

At the same time, it should be noted that the Law
of Ukraine “On Mediation” of November 16, 2021 regulates
only general provisions on the mediation procedure without
exposing its features, in particular, regarding the resolution
of administrative-legal disputes. Therefore, it is obvious that in
order to properly regulate the procedure for pre-judicial (out-

of-court) resolution of these and other categories of public-
law disputes through mediation, it is advisable: to develop
and adopt Standard Rules (Regulations) for conducting
the mediation procedure, which will define in detail all its
stages and phases, as has already been noted by individual
researchers of the problems of introducing mediation in
administrative-legal disputes [8, pp. 173—-180].

Conclusions. Mediation is an effective tool for alternative
dispute resolution in the field of forced alienation of property,
as it helps to reduce the court burden, accelerate the resolution
of conflicts and reduce the parties’ financial costs. The study
showed that the use of mediation in such cases allows for
reaching compromise solutions that take into account both
interests of property owners and the government or public needs.

The use of mediation in this context requires improving
the regulatory framework, raising the level of the society’s
legal culture, and expanding the practice of involving qualified
mediators. The introduction of appropriate mechanisms
will contribute to the development of alternative methods
of dispute resolution, which, in turn, will increase the level
oflegal protection of citizens and contribute to a more effective
balancing of private and public interests.

Thus, mediation can become a promising direction in
the field of forced alienation, providing a more flexible, fast
and fair mechanism for resolving conflicts.
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