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This article explores in detail the role and significance of decisions made by the European Court of Human Rights (ECtHR) as a key source
of land law that impacts the development of judicial practices in Council of Europe member states. The article examines how ECtHR rulings facili-
tate the harmonization of national legislation concerning land relations and uphold international human rights standards. Particular emphasis is
placed on the protection of property rights, which is critically important within the framework of land legislation, as well as on the legal ramifications
resulting from violations of Article 1 of the First Protocol to the European Convention on Human Rights. The paper notes that ECtHR decisions
not only identify existing human rights violations but also play an active role in establishing new legal standards designed to prevent such viola-
tions in the future. The article presents a comprehensive analysis of the most significant ECtHR rulings related to land rights and their influence
on national legal practices. Special attention is given to specific cases where the Court underscores the need for an appropriate state response
to disputes regarding land ownership, as well as the environmental considerations that may affect land use. Additionally, the article highlights
the necessity of aligning national legislation with ECtHR standards to ensure effective and equitable protection of the rights of all parties involved
in land relations. The article argues for the enhancement of law enforcement practices in Ukraine, which could positively impact the protection
of the rights of landowners and users. The conclusions drawn from this analysis indicate that ECtHR rulings can serve as a powerful tool for legal
practitioners, lawmakers, and scholars in the advancement of land law, while also seeking to strike a balance between state interests, private
rights, and environmental responsibilities. The study provides recommendations for further examination of ECtHR practices in the context of land
law, which may aid in the deeper integration of European standards into the national legal framework.
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Y paHin cTaTTi AeTanbHO AOCMIAXKYETLCSA Pornb | 3HaYeHHs pileHb €sponenicbkoro Cyay 3 npas noauHn (ECIIT) Sk 0gHOTO 3 OCHOBHUX
[bKepen 3eMenbHOro Npasa, Lo BMNIMBaOTb Ha (DOPMYBaHHSA NPaBO3aCTOCOBYOI NPaKTUKN Y KpaiHax-yneHax Pagu €sponuv. ABTopamm npoaHani-
30BaHo, Ak pilweHHs ECIJT cnpusioTb rapMoHisaLii HaLlioHanbHOro 3aKOHOAABCTBA Y Cpepi 3eMenbHMX BiAHOCWH Ta 3abe3nevyioTb AOTPUMaHHS
MiXHapOAHWX cTaHdapTiB y cdepi npas moanHW. Okpema yBara NpuainsaeTbCa NUTAHHIO 3aXWUCTY NpaB BMACHOCTI, ike € KPUTUYHO BaXIIMBUM
Y KOHTEKCTi 3eMenbHOro 3aKOHOAABCTBa, @ TakoX MPaBOBKM HacniAkaMm, Lo BUHUKAKOTb y BUMaAKax nopywexHs ctatTi 1 Meploro npotokony
[0 €BponencbKoi KOHBeHLi 3 npaB noauHu. CTaTTa cuctemMaTndye OCHOBHI KaTeropii 3eMenbHUX CropiB, siki aHani3ylTbCs Y KOHTEKCTI pilleHb
€CI, y Tomy 4ucni: 1) cnopm, NoB’A3aHi 3 3aX1CTOM NpaB BNACHOCTI; 2) COpW, LLIO BUHUKAKOTL Yepe3 NOMUIKM OpraHiB Aep>kaBHOi BNiaam y cdepi
3emerbHUX BIGHOCWH; 3) Cnopu, NOB’Ai3aHi 3 JOCTYNOM [0 NPaBOCYAAS AN 3aXUCTY 3eMeNbHUX Npas; 4) crnopy, Lo CTOCYITbCA NpaBa Ha nosary
[10 MPUBATHOIO XWTTA, @ TakoX NPOMOHYE Kinbka J0AATKOBUX KaTeropiit, Takux Sk NUTaHHA KOMNeHcaLii 3a ekcriponpiadito, npobnemu npas TPeTix
ocib i ekonoriyHi acnekTn. 3ayBaxyeTbes, WO piweHHs ECIJ He nuLe BKa3yloTb Ha HasiBHI NOPYLUEHHS NPaB NOAVHW, ane i akTUBHO Crpus-
10Tb POPMYBaAHHIO HOBMX NMPaBOBUX CTAHAAPTIB 3345 3anobiraHHs NoAIGHUM NOpYLUEHHSAM Y ManbyTHbOMY. B Mexax focnifaxeHHs NpoBeaeHO
I'PYHTOBHUIA aHani3 Han3HavHiwmx piweHb ECIJ1y cnpasax, Lo CTOCYTbCS 3eMeNbHUX MpaB, a TaKoX iXHbOro BMIMBY Ha HaLiOHamNbHY CyAoBY
npakTuky. Ocobnuea yBara npuainseTbcs cneundivHMm BUnagkam, Ae cyd 3a3Havae HeobXigHICTb afeKBaTHOro pearyBaHHs AepXasu Ha Cropwu,
NOB’AA3aHi 3 NPaBOM BIIACHOCTI Ha 3eMITI0, @ TaKOX eKOMOMYHUMK acnekTamu, Ski MOXyTb BMAMBATU HA BUKOPUCTAHHS 3eMENbHUX PecypeiB.
CratTa Takox nigkpecnioe HeobxiaHICTb aganTauii HauioHanbHOro 3akoHoAascTBa Ao cTandapTie ECIJT 3 meToto 3abeaneyeHHs eheKkTMBHOIO
i CNpaBeanMBOro 3axMCTy NpaB YCiX y4aCHUKIB 3eMenbHUX BigHOCWH. OBrpyHTOBAHO AOUINbHICTL BAOCKOHANEHHS NPaBO3acTOCOBYOI NPaKTUKN
B YKpaiHi, L0 MOXe MO3UTMBHO BMIIMHYTU Ha piBEHb 3aXWUCTY MPpaB 3eMenbHUX BNACHWKIB Ta KOpUCTyBadiB. BucHOBKM, cchopmynboBaHi y cTaTTi,
BKa3ytloTb Ha Te, WO piweHHs ECIMJ MOXyTb CTaTy NOTYXHUM iHCTPYMEHTOM NS NPaBHUKIB, 3aKOHOAABLB | HAYKOBLB Y PO3BUTKY 3€MENbHOI0
npaBa, a TaKkoX y A0CArHeHHi 6anaHcy Mix iHTepecamu Aepxasu, NPUBAaTHUMK iHTEpecamn Ta eKonoriYHUMM BuMoramu. [locnigxeHHst Hapae
pekomMeHAaaLii Wwofo noganbLuoro BMBYEHHS NpakTukun E€CIJT y KOHTEKCTi 3eMenbHOro npasa, Lo MOoXe CMpUSTU MWbLWIiN iHTerpadii eBponen-
CbKWX CTAHAAPTIB Y HaLiOHamNbHY NpaBoBY CUCTEMY.

Kntouyosi cnosa: E€CIJ1, piwenHs ECMIT, EKMI, 3emenbHe NpaBo, 3eMernbHi NPaBOBIJHOCKHMW, NPaBO BMACHOCTI, AOCTYN A0 NpaBoCcyaAas,
[JepXxaBHa ekcnponpuadisi, HaluioHanbHe 3aKOHOAAaBCTBO.

Decisions of the European Court of Human Rights (ECtHR)
play a crucial role in shaping legal norms and domestic prac-
tices, particularly in the area of land disputes. These decisions
not only identify violations of human rights and freedoms
at the national level but also contribute to addressing the root
causes of these violations. As a result, the use of ECtHR deci-
sions has become a vital tool for protecting human rights,
and analyzing these decisions is immensely beneficial for legal
practitioners.

In the context of reforming Ukraine’s land law to align
with European standards that promote the rule of law, recog-
nizing the ECtHR’s jurisprudence as a source of law is particu-
larly relevant for both theoretical research and practical law
enforcement. This article aims to assess the role of the ECtHR’s
jurisprudence within the framework of land law in Ukraine.

Even today, ECtHR decisions significantly influence the for-
mation and development of land law in the member states
of the Council of Europe, as the Court not only reviews cases
of human rights violations but also clarifies fundamental prin-
ciples governing land relations.

It’s important to note that, under the principle of good
faith in fulfilling international obligations, States Parties to
the European Convention on Human Rights (ECHR; for-
mally the Convention for the Protection of Human Rights
and Fundamental Freedoms) [1] cannot disregard the rulings
of the ECtHR. When the Court identifies one or more viola-
tions of the Convention, the respondent state has two primary
obligations. The first is to urgently address the violation and its
consequences, restoring, whenever possible, the situation to
what it was before the breach occurred. The second obligation
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requires the state to implement effective measures to prevent
similar violations of the Convention in the future.

Fulfillment of the second obligation includes adapting
national legislation and law enforcement practices in line
with the legal positions established by the ECtHR. Ensuring
compliance with the Convention and preventing new viola-
tions necessitates strict adherence to these legal interpreta-
tions (norms) both in judicial application and legislative pro-
cesses.

In Ukraine’s law on the enforcement of ECtHR deci-
sions (Law No. 3477-1V), Article 17 establishes that courts
are required to utilize the Convention and the jurisprudence
of the ECtHR as sources of law when deciding cases [2]. This
provision is dynamic, as courts, including higher instances,
regularly reference ECtHR jurisprudence to support their legal
arguments. Article 18 of the same law outlines how the Con-
vention and the Court’s practice should be invoked. Notably,
this “practice of the Court,” defined in Article 1, encompasses
all ECtHR decisions as well as the practice of the European
Commission on Human Rights, not limited solely to cases
involving Ukraine.

However, this legal framework appears insufficient, as
the place of the ECtHR’s practice in Ukraine’s legal system
remains a topic of lively debate among scholars and practi-
tioners. Achieving consensus on this matter is complex, given
that the jurisprudence of the ECtHR can be broadly categorized
into three main groups: 1) decisions on specific cases involv-
ing Ukraine, which contain norms regulating the relationships
between the parties in dispute; 2) legal positions expressed by
the ECtHR in decisions concerning Ukraine; and 3) legal posi-
tions contained in decisions regarding other countries.

Taking into account the specific nature of land law and to
facilitate the examination of ECtHR decisions, we can ref-
erence the classification proposed by T. A. Kovalenko,
JD [3, pp. 82-88]:

Land disputes concerning the protection of property rights
(inviolation of Article 1 of the First Protocol to the Convention).
Notable examples include the cases of Ostapenko v. Ukraine
(June 14, 2007) [4] and Dovzhenko v. Ukraine (October 11,
2003) [5].

Land disputes arising from errors made by state authorities
in the realm of land relations. A pertinent example is the case
of Risovsky v. Ukraine (October 20, 2011) [6].

Land disputes regarding access to justice in the protection
of land rights. For instance, the case of Bochan v. Ukraine
(July 7, 2008) [7].

Land disputes pertaining to the right to respect for private
life. An example of this is the case of Grymkovskaya v.
Ukraine (July 21, 2011) [8].

Considering the ongoing scientific, technical, and social
developments, we believe it is essential to expand this
classification. Additional categories could provide a more
comprehensive analysis of specific aspects of land disputes
and their legal ramifications:

Land disputes concerning expropriation compensation —
these involve cases where land has been seized from owners for
state purposes, raising questions about adequate compensation.
Examples include Dacia S.R.L. v. Moldova [9] and Jahn
and Others v. Germany [10].

Land disputes related to environmental issues — these cases
involve scenarios where land rights may be complicated by
the necessity of protecting the environment or adhering to
environmental regulations. Relevant cases include Guerra
and Others v. Italy (Application No. 14967/89, decision dated
February 19, 1998) [11] and Dubetska and Others v. Ukraine
(Application No. 30499/03, decision dated February 10,
2011) [12].

Land disputes concerning the rights of Indigenous
Peoples — these cases highlight situations where the land rights
of indigenous populations may be overlooked or compromised
due to historical or contemporary factors. A significant case in

this context is Cyprus v. Turkey (Application No. 25781/94,
decision dated May 10, 2001) [13].

Given the context outlined above, it is evident that
lawyers have begun to increasingly rely on decisions from
the European Court of Human Rights (ECtHR) to substantiate
their positions, making this approach a standard practice. This
trend underscores the significance of the European legal order
in shaping national legal systems, assisting in the maintenance
of a balance between universal principles and the unique
characteristics of each country. Each case not only highlights
specific aspects of land-related legal relationships but also
contributeis to a legal framework that profoundly influences
the interpretation of legislation and the application of legal
norms. Therefore, the decisions of the ECtHR should be
examined through the lens of precedent.

According to legal theory, a precedent comprises two
primary components: ratio decidendi and obiter dictum
[14, p. 91-100]. The ratio decidendi refers to the portion
of a court’s decision that articulates the legal principles that
served as the foundation for the ruling in that particular case.
This component outlines the fundamental legal standards
upon which the court based its decision, which may stem from
a specific legal norm or another legal rationale that courts must
reference in their rulings. It is this aspect of the decision that
should be binding on all subsequent court judgments related to
similar situations.

Forinstance, incasesinvolvingexpropriationcompensation,
such as Dacia S.R.L. v. Moldova, the Court elucidates essential
principles regarding the adequacy of compensation that must
be considered in future disputes of a similar nature. This
illustrates how the ratio decidendi in such cases shapes legal
precedents and norms. The ratio decidendi creates a normative
legal framework that should not only apply to the parties
involved in a specific case but also extend to other relevant
entities. Thus, the ratio decidendi functions as a norm within
the context of case law.

Conversely, the remaining portion of the judgment, known
as obiter dictum, includes the court’s remarks on issues that are
not directly pertinent to the judgment’s core content. Unlike
the ratio decidendi, these statements do not establish new legal
principles nor do they provide justification for the court’s final
decision. It is important to emphasize that the legal significance
lies specifically in the norms or principles articulated in
the court’s resolutions. This can be understood as a logical
chain of law enforcement: legal norms and principles acquire
substantive meaning, constituting the ratio decidendi, which
is articulated in a judicial ruling. Consequently, the assertion
that the decisions of the European Court of Human Rights
(ECtHR) provide new interpretations and activate legal norms
indicates that the leading role in this process is played by
the ratio decidendi — the foundation of the legal decision.

To further comprehend the specific nature of ECtHR
decisionsassourcesoflaw,itisusefultoreferenceaclassification
of legal sources (or forms) of law. This classification identifies
primary sources as legal texts in which legal norms are first
officially formulated, while secondary sources are derived from
these primary sources. Secondary sources include official legal
documents that interpret the content of primary sources, clarify
legal norms, and formulate what are known as “secondary
norms.” In this framework, the European Convention for
the Protection of Human Rights and Fundamental Freedoms
serves as the primary source of law, containing “primary
norms.” In contrast, the decisions of the European Court
of Human Rights are considered secondary sources of law, as
they embody “secondary norms.”

The concepts discussed above clarify the role of ECtHR
decisions within the system of legal sources. The legal positions
established by the ECtHR function as ratio decidendi within
the structure of its decisions, as they express the court’s stance
on specific legal issues, with answers rooted in the individual
articles of the European Convention. Therefore, whenever
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the ECtHR articulates its legal position on particular matters,
these decisions become sources of legal authority — effectively
setting precedents.

It can be concluded that the acts of the European Court
of Justice are not solely focused on law enforcement; they also
encompass a norm-setting component embedded in the court’s
legal positions. These positions adapt the European Convention
for the Protection of Human Rights to the social and legal
realities of member states of the Council of Europe. The norms
within the Convention often contain declarative language that
requires further development and specification to effectively
regulate public relations. The European Court of Justice plays
a crucial role in this development; by utilizing its legal tools,
the court establishes new rules of law based on the provisions
of the Convention and its protocols (interpretative rules).
These new rules provide essential guidance for the subjects
of law in the member states.

This in-depth analysis of the European Court of Human
Rights (ECHR) as a source of land law in Ukraine reveals that
this international institution plays a decisive and significant
role that extends beyond merely supervising the observance
of human rights. The ECHR profoundly influences
the development of national land legislation. Specifically,
its decisions provide important legal positions that embody
the principles of fairness, proportionality, and due process

in matters related to land rights. These rulings assist
national judicial authorities in understanding the boundaries
of their decisions and compel states to adhere to international
standards, thereby enhancing the protection of citizens’ rights.

Furthermore, recommendations for aligning national
legislation with the standards established in ECHR decisions
are crucial. This process should be viewed not merely as
a technical adjustment but as a strategic step toward Ukraine’s
integration into the European legal community. Given that land
relations are at the forefront of socio-economic and political
discourse in Ukraine, it is vital for legislators, judges,
and lawyers to leverage the experience and legal positions
articulated by the ECHR to implement fair and transparent
mechanisms for resolving land disputes.

Overall, the findings of this study affirm that the ECHR’s
practice represents a vital source for the development
and enhancement of land law in Ukraine. This, in turn, holds
significant promise for improving the protection of citizens’
rights and establishing effective law enforcement practices
that align with European standards. Achieving this will
necessitate the active involvement of scholars, practitioners,
and legislators in the process of harmonizing national norms
with international standards, which will undoubtedly foster
greater legal confidence and stability in Ukraine’s land
relations.
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