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Today, very relevant is the question of commercialization of intellectual property. A necessary prerequisite is for profit is to use the property,
putting it into circulation. All intellectual property rights can be divided into the following categories: industrial property; innovative intellectual
property; objects of copyright and related rights.

Among the existing problems in the field of transfer of intellectual property rights, the imperfect level of regulation of the peculiarities
of the legal forms of transfer of these rights occupies a significant place. Normative regulation is limited to the general provisions on classical
contractual constructions.

Problems of legal regulation of contractual relations in the field of intellectual property are covered in the scientific works of V. Kryzhna, V. Milash,
O. Yavorska, |. Yakubivsky and others. The issues of the place of such agreements among civil law or commercial agreements, the division
of agreements in the field of intellectual law according to various criteria, the state registration of these agreements and other aspects are studied.

The purpose of this research is to identify and make proposals to current legislation in certain areas.

Analysis of civil law gives grounds to argue that all objects of intellectual property rights can be divided into the following types:

1. Objects of industrial property (inventions, utility models, industrial designs, trademarks or marks for goods and services, geographical
indications, brand names);

2. Non-traditional objects of intellectual property (plant varieties, animal breeds, layout (topography) of integrated circuits, trade secrets,
scientific discoveries, innovation proposals);

3. Objects of copyright and related rights (literary works, works of art, computer programs, data compilation, performance, phonograms
and videograms, programs of broadcasting organizations).

Legislation provides for the main ways of using an invention, utility model or industrial design in the field of management. These include:

1) manufacture, offer for sale, introduction into commercial circulation, use, import or storage for the specified purpose of a product protected
in accordance with the law;

2) application of a method protected in accordance with the law, or offering it for use in Ukraine under the conditions provided by the Central
Committee of Ukraine;

3) offering for sale, introduction into economic (commercial) circulation, use, import or storage for the specified purpose of a product
manufactured directly in @ manner protected in accordance with the law.

The article is devoted to the main issues of legal support the use of intellectual property. The author analyzes the legislation on intellectual
property rights, the legal nature of the concept of «use of intellectual property», and its shape. The proposals regarding the species forms
of the use of intellectual property and formulated proposals for further improvement of legislation in this area.

In particular, the legal form of the use of intellectual property by the following attributes:

1) agreement on the introduction of the authorized capital property rights to intellectual property;

2) contracts for manufacturing application of intellectual property;

3) agreement on the distribution of property rights to intellectual property between the employee and the employer;

4) contracts for the disposal of property rights to intellectual property;

5) other contracts that do not contradict the laws of Ukraine.

This attention is focused on the fact that not solved the possibility of commercialization of intellectual property created by public research
institutions financed from the State Budget of Ukraine

Key words: intellectual property, intellectual property, use of intellectual property, legal support.

HaykoBe [OCnimMKeHHsI BUCBITMIOE OCHOBHI NMpobnemu npaBoBOro 3abe3neyeHHsi OXOPOHO3AATHOCTI 00’EKTIB iHTENeKTyanbHOI BNAaCHOCTI.
ABTOpPKOIO NpoaHani3oBaHO 3aKOHOAABCTBO Y chepi iHTENeKTyanbHoi BNacHOCTI, NpaBoBY NpUPOAY NOHATTS «BUKOPUCTaHHS 00’EKTIB iHTENeKTy-
anbHOi BMaCHOCTI», a TakoX 1Moro popmu. HagaHo npono3suuii Wwoao Buais hopM BUKOPUCTAHHS 00’EKTIB iHTENEeKTyanbHOi BMacHOCTi Ta cdop-
MynbOBaHO Npono3uii LWoAo nodanbLIoro BAOCKOHANEHHS 3akoHodaBCTBa B L cdepi. Takox BW3HAYeHO OCHOBHI Mpobrnemu npaBoBOro
3abe3neveHHst OXOPOHO3AAaTHOCTI 06’ EKTIB iHTENEeKTyanbHOI BMACHOCTI, CTBOPEHMX CaMe LUTYYHUM iHTenekToM. BruaHayeHo, wo cyb’ektom npas
iHTenekTyanbHOI BNacHOCTI Ha pobOTK, CTBOPEHI LUTYYHUM iHTENEKTOM, Mae BBaXaTWUCsl KOPUCTYBay LUTy4YHOro iHTenekTy. Came kopucTyBaui
BifirpatoTb BUpILIanbHY POrb Y CTBOPEHI LLITYYHUM iHTENEKTOM MOTEHLIINHOTO 06’ekTa NpaBa iHTenekTyanbHOI BMACHOCTI, CamMe BOHW BU3HAYaloTb
Mexi Ta 3a4aloTb NapamMeTpu oro AisfbHOCTI, BOHWM BU3HAYaloTb JaHi, Ha OCHOBI SIKMX LUTYYHUI iHTenekT Byae Jocsrati NEBHOMO pesynbrarty,
Hexal HaBiTb He 3aBXAM OYiKyBaAHOrO AN CAMOro KopucTyBava.

AKLEHTOBaHO yBary Ha TOMY, LLIO AisNbHICTb KOPUCTYBaYIB € TUM TBOPYMM BHECKOM, iKW BpeLUTi MPU3BOANTbL 40 CTBOPEHHS NMOTEHLIINHO 0XOpOo-
HosgaTHoro o6’exTa. Tifbkv 3a 4ONMOMOrO0 KOpUCTyBaya abCTpakTHI MOXIMBOCTI LUTYYHOIO IHTENEKTY, 3aknageHi po3pobHuKom, HabyBatoTe MaTepi-
arnbHOro BUPaXeHHsl. HaronoLuyeTbes, Lo HadineHHs npaBamu iHTenekTyarnbHoi BNacHOCTi Ha 06’ EKT, CTBOPEHWIA LUTYYHIM iHTENEKTOM, KOPUCTYBa-
4iB He MopyLUyE aBTOPCbKUX NPaB MOro po3po6HIKa, OCKiNbKM PO3POBHMKM LUTYYHOIO iHTENEKTY pearnisoByloTb CBOi aBTOPChKi Mpasa LLoAO WTYYHOro
iHTenekTy Ta OTPUMYIOTb Bif HUX EKOHOMIYHY BUrody B NpoLeci nepegadi ManHoBMX NMPaB Ha TaKWii LUTYYHUI IHTENEKT KOpUCTyBadYam.

KntouyoBi crnoBa: iHTenekTyanbHa BNacHiCTb, 06’€KTH iHTeNeKTyanbHoi BNacHOCTI, BUKOPUCTaHHS 00’ eKTiB iHTeNeKTyanbHoi BNacHoCTi, npa-
BOBe 3abe3neyeHHs.

Given that the recognition of the legal status of artificial
intelligence as a subject of law today is impractical, it is neces-
sary to determine its legal status as an object of legal relations.
Also, given the purpose of our study (determining the author-
ship of works created by artificial intelligence), it is important
to outline the range of subjects associated with the legal rela-
tionship with artificial intelligence.

Due to the technical complexity of the system, the focus
of artificial intelligence on human needs, involvement in

the “activities” of artificial intelligence of a wide range of peo-
ple and the difficulty in determining those responsible in case
of violation of other people's rights by artificial intelligence, it
is appropriate to define artificial intelligence systems as a spe-
cial object of legal relations, in particular to prevent human
abuse in the use of such systems. Therefore, steps to strengthen
control over the development and operation of such systems
(as currently proposed by leading countries), proposals for reg-
istration of such systems to define the range of stakeholders,
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and insurance, which will serve as an additional guarantee
of human rights protection in their violation.

Today, states have developed strategies for the develop-
ment and dissemination of artificial intelligence, which include
general principles, ethical rules that should guide developers,
manufacturers, users in the creation and operation of artificial
intelligence so that they do not harm humans. Given that arti-
ficial intelligence cannot be recognized as a subject of legal
relations, such imposition of obligations on the above-men-
tioned subjects is quite natural, because for the development
of such a special object of legal relations as artificial intelli-
gence systems is important to prevent human rights violations;
it is also important to identify the legal entity that can be held
liable for breach of duty to prevent abuse.

The Royal Academy of Engineering in the United King-
dom, given the growing use of artificial intelligence, notes that
such an increase shifts responsibility for safe operation from
operator to developer, which may require a special legal status
for artificial intelligence systems, which would provide for cer-
tain requirements for this area, in particular the development
of artificial intelligence must meet a number of ethical stand-
ards, and therefore the study of such ethics may be a require-
ment for developers [1, p. 6]. Regarding the responsibility
of producers, PM Morkhat notes that this is natural given their
more favorable position compared to users, but with the spread
of artificial intelligence, controlling a large number of users
for the manufacturer will be a daunting task, and therefore
users should be encouraged to understand the rules of such
a system, and therefore may need to be trained and licensed for
the operation of such systems [2, p. 259-260].

As to what legislation should be applied to deal with com-
pensation, the Resolution we mentioned earlier states that
EU Directive 85/374 / EEC applies to liability for breach
of non-contractual obligations “Only in part of the damage
caused by production defects and provided that the injured
party proves the fact of the damage, the presence of the defect
and the causal link between them” [3].

There are also a number of pieces of legislation that frag-
mentarily regulate the possibility of putting into operation
certain systems of artificial intelligence. In particular, Direc-
tive 93/42 / EEC provides for a procedure for testing medi-
cal equipment before putting it into service: the manufacturer
must pass an appropriate examination according to the product
category, only after which the device must be put into opera-
tion [4]. California has a set of standards for testing autono-
mous vehicles, etc. [5]. But the analysis of a number of special
regulations does not allow us to determine the general range
of subjects related to the legal relationship with artificial intel-
ligence, which, in particular, could potentially be recognized
as authors of works created by artificial intelligence.

Proposes to do this by characterizing artificial intelligence
as an object of intellectual property rights.

So, since we have defined artificial intelligence as
a computer program, and a computer program is the object
of intellectual property rights, which is enshrined in Part 1
of Art. 420 of the Civil Code of Ukraine, then artificial intelli-
gence is the object of intellectual property law and has a simi-
lar legal protection to computer programs.

In order to understand the main characteristics of the legal
status of the software part of artificial intelligence systems as
an object of intellectual property law, we define the legal status
of a computer program.

Today, there is a legislative trend in intellectual property
law to equate the legal nature of computer programs with lit-
erary works and to protect them by copyright. In favor of this
is the argument “that in accordance with the rules of copyright
protects the form in which the author's ideas are embodied”
[6, p. 133]. It is on the basis of the form of external expression
that a computer program is equated to literary works [6, c. 133].

In particular, in Art. Article 4 of the 1996 WIPO Copyright
Treaty states that computer programs are protected as literary

works within the meaning of Art. 2 of the Berne Convention,
regardless of the method or form of their expression [7]. The
Directive of the Council of the European Community on the legal
protection of computer programs (91/250 / EEC) contains a rule
according to which “computer program” includes programs in
any form, including those built into hardware, as well as design
work, leading to the development of a computer program, pro-
vided that the nature of the preparatory work is such that the com-
puter program can follow from it at a later stage [8].

U.S. national law also provides for the protection of com-
puter programs by copyright (17 U.S. Code § 101). A simi-
lar approach today is typical for the Ukrainian legal system
(Article 18 of the Law “On Copyright and Related Rights”).

In the context of this issue, we will not delve into the inter-
pretation of procedural aspects of computer program protec-
tion, as we are interested not so much in defining legal mech-
anisms for protection and protection of artificial intelligence
as an object of intellectual property rights, but in defining
the range of entities to its activities.

So, the first subject is the author of the software part
of the artificial intelligence system. Let's determine who is
the author. Part 1 of Article 435 of the Civil Code states that
the primary subject of copyright is the author of the work. In
the absence of evidence from another, the author of a work is
considered to be a natural person indicated in the usual way as
the author on the original or copy of the work (presumption
of authorship). According to Art. 436 CC if the work is co-au-
thored, the copyright to the work belongs to the authors jointly,
also if certain parts of the computer program are created by
one author and may have independent meaning, they can be
assigned sole authorship.

In order for any work to be protected by copyright, the very
fact of its creation, any other formalities, as stated in the Berne
Convention is not required, but in the United States to file
a lawsuit to protect violated registration rights is mandatory,
except as provided by law (17 U.S. Code § 411). Directive
91/250/ EEC established a criterion of originality for computer
programs (in the sense that it is the author's own intellectual
creation) so that it could be protected by copyright [8]. Ukrain-
ian legislation, although not directly, but taking into account
the interpretation of norms, defines as a criterion of protection
the creative contribution of the author (Article 1 of the Law
of Ukraine “On Copyright and Related Rights”).

Copyright confers on the author of a computer program
a number of personal non-property and property rights. The
personal non-property rights of the author are the right: 1) to
require the indication of his name in connection with the use
of the work, if it is practically possible; 2) prohibit the indication
of his name in connection with the use of the work; 3) choose
a pseudonym in connection with the use of the work; 4) the invi-
olability of the work (Article 438 of the Civil Code of Ukraine).

Intellectual property rights to a work are: 1) the right to use
the work; 2) the exclusive right to allow the use of the work; 3) the
right to prevent the misuse of the work, including the prohibition
of such use; 4) other property rights of intellectual property estab-
lished by law (Article 440 of the Civil Code of Ukraine).

Property rights to a computer program may be transferred
to another person by law or contract, while personal non-prop-
erty rights are excluded.

Another important factor in this context is that com-
puter programs are usually created by programmers under
an employment contract, so the question arises as to who owns
the rights to this program (both personal and non-personal). In
this case, there will be the creation of a service work (a work
created by the author in the performance of official duties in
accordance with the official task or employment agreement
(contract) between him and the employer (Article 1 of the Law
“On Copyright and Related Rights”).

According to Ukrainian law, the personal non-prop-
erty rights of the author to a computer program belong to
the employee, as they are inalienable. However, it is provided
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that some personal non-property intellectual property rights
may belong to the customer [9].

With regard to exclusive property rights, according to
the Agreement between Ukraine and the EU, if a computer pro-
gram is created by an employee to perform their duties or in
accordance with the instructions of the employer, the employer
owns all exclusive property rights to the computer program
thus created, unless otherwise provided by the contract [10];
in accordance with the Civil Code of Ukraine — the employee
who created this object, and the legal or natural person where
or in which he works, jointly, unless otherwise provided by con-
tract (Part 1 of Article 429); according to the Law of Ukraine
“On Copyright and Related Rights” — the employer, unless
otherwise provided by the employment agreement (contract)
and (or) civil contract between the author and the employer
(Part 2 of Article 16). The Plenum of the Supreme Court
of Ukraine in the Resolution “On the application by courts
of legislation in matters of copyright and related rights” of June
2010 Ne 5 in paragraph 24 determined that the settlement of this
issue should be under the Civil Code of Ukraine [11].

The Anglo-Saxon legal system, as we noted earlier, is
characterized by the fact that the author of the official work is
considered to be the employer, and therefore he owns personal
property and non-property rights.

With regard to the transfer of property copyrights to
a computer program by a person who rightfully owns them,
it may be carried out under a civil contract, on the basis of:
license; license agreement; agreement on the creation by order
and use of the object of intellectual property rights; agreement
on the transfer of exclusive property rights of intellectual
property and others. Such an agreement must be in writing,
otherwise it will be void.

Thus, the first three subjects that are the subjects of legal
relations on artificial intelligence are the author as a holder
of personal non-property rights, the employer as a possible
holder of exclusive property rights, the user to whom certain
property rights to the object.

In addition, it should be noted that some scholars note that
the comparison of computer programs with literary works
is inappropriate, because “unlike literary works, the text
of a computer program (source or object code) do not have
an independent values without the possibility of their applica-
tion in the computer” [12, p. 72]. In addition, the vast majority
of modern programs are not written “from scratch”, and pro-
grammers most often use ready-made templates when writing
code, libraries without any vocations, while for literary works
such a phenomenon is unacceptable [12, p. 72].

Tarasenko L.L. believes that a computer program is close
to the objects of patent law, because it “starts a certain techni-
cal process, which must be completed by the result” Computer
program “can solve a technical problem in any field of tech-
nology” [13, p. 254], which is characteristic of the invention
(utility model).

Therefore, it can also be the object of the invention (utility
model). The most important thing is that copyright does not
protect ideas, theories, principles, methods, procedures, pro-
cesses, systems, methods, concepts, discoveries that are part
of a computer program and are expressed in its algorithm,
logic, structure, system design — about this is noted in particu-
lar by the US Copyright Office in its explanation of the reg-
istration of copyright in computer programs [14, p. 1]. This
leads to the fact that an attacker can steal the idea of the devel-
oper of a program and create a completely similar computer
program, changing only the program code [15, p. 35-36].

In this regard, most intellectual property professionals
advocate the need to protect computer software as well as pat-
ent law, which will protect the above-mentioned components,
which are not protected by copyright. They argue that the pat-
ent can protect the technical implementation of the program as
an invention (utility model), and thus protect the substantive
component of the program [15, p. 36; 16, p. 369].

The main arguments against patenting computer programs
are that it can monopolize the market, slow down the devel-
opment of technology, high entry threshold, lack and high cost
of professionals who can test a computer program for recogni-
tion of its invention [17, p. 64—66].

Practices regarding the possibility of implementing such
an approach today differ in different countries. At present,
national legislation does not provide for the direct possibility
of patenting computer programs, but it is still possible today,
although it should be noted that even before 2003, the law con-
tained a direct ban on obtaining a computer program of legal
protection as an invention (useful models) [18]. According
to the Law of Ukraine “On Inventions and Utility Models”
the invention meets the conditions of patentability, if it is new,
has an inventive step and is industrially applicable (Article 7).
It also does not prohibit the patenting of computer programs
and the Agreement on Trade-Related Aspects of Intellectual
Property Rights of the World Trade Organization.

However, the European Patent Convention (of which
Ukraine is not a member) does not allow patenting
of a computer program as such [19]. According to the deci-
sion of the Board of Appeal of the European Patent Office,
the invention should offer a new and non-obvious technical
solution [20]. In Case G 3/08, the Enlarged Board of Appeal
of the European Patent Office concluded in response to
a question from the President of the European Patent Office:
the software is “technical” only if, the program has a “further
technical effect” at startup, ie goes beyond the normal “physi-
cal interactions between the program (software) and the com-
puter (hardware) on which it runs” [21]. Thus, it is implied
that the software should be a solution of a particular hardware
system, and not just an abstract algorithm — there should be
an interaction of non-technical with technical. Therefore, with
such an approach, artificial intelligence as software cannot be
patented, it can only be patented as an artificial intelligence
system that has physical expression.

In the European Patent Office's Guide to Examination,
artificial intelligence is included in the Mathematical Meth-
ods section; The Guide states that artificial intelligence has
an abstract mathematical character, regardless of the possibil-
ity of learning, as it is a mathematical model / algorithm [22].
Therefore, it is subject to similar security criteria as mathemat-
ical methods: the mathematical method is not excluded from
patentability if it is aimed at a method that involves the use
of technical means (eg, computer), or a device that indicates
its technical nature; in addition, the mathematical method
must meet other general criteria for the protection of inven-
tions [23], which we mentioned earlier.

US law does not contain any direct permission or direct
prohibition on software patenting. However, the solution to
the problem can be found in case law. For a long time, the courts
in their practice relied on the decision of the US Supreme
Court in 1972 Gottschalk v. Benson, according to which com-
puter programs could not be patented (a computer program
was considered a mathematical algorithm that is abstract) [24],
however, in the 1990s, the courts of the United States began to
demonstrate a different practice and allow software patenting,
[25; 26]. In addition, in 1996 the US Patent and Trademark
Office issued “Final Recommendations on Computer Exam-
ination”, the provisions of which allow to consider software
as patentable [27]. However, in the Decision of Alice Corp.
v. CLS Bank International in 2014 imposed restrictions on
the patenting of business models implemented as software
due to the fact that the implementation of a business model
through the development of software for use on a computer
is a simple combination of two common things: well-known
business model and computer, which does not represent any
novelty and inventive step and has an abstract character [28].

The right to obtain a patent belongs to the inventor, who
owns the copyright, to the official invention — the employer.
A patent gives its owner the exclusive right to use the inven-
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tion (utility model) at its discretion, provided that such use
does not infringe the rights of other patent owners.

As in the case of the disposal of copyright, and in
the case of the disposal of intellectual property rights to
the invention, this is done by contract. But it should be
noted that the object of patent law can not be created on
the basis of the contract of creation, because “such a result
becomes the object of legal protection from the moment
of obtaining a patent, not from the moment of its creation
under the contract” [121, p. 308], and therefore the transfer
of property rights to the invention (utility model) is impos-
sible before their registration in accordance with the proce-
dure prescribed by law.

Thus, the next subjects that are the subjects of legal rela-
tions regarding artificial intelligence are the invention as
the owner of the patent, or the person who transferred certain
property rights (user or manufacturer). Protection of artificial
intelligence is possible by copyright, patent and trademark.

There are possible options for determining the legal sta-
tus of artificial intelligence as a subject, object or both subject
and object of legal relations at the same time. Defining arti-
ficial intelligence as a subject of legal relations, in particular
equalizing its legal status with individuals or legal entities is
impossible due to differences in their nature, ability to exercise
rights and responsibilities and be responsible for their viola-
tion, given the lack of freedom in artificial intelligence. It is
also not advisable to endow artificial intelligence with a sepa-
rate type of legal personality.

We offer legal regulation of artificial intelligence as an object
of legal relations, in particular as an object of intellectual prop-
erty law, which allows to establish the range of potential authors
of works created by artificial intelligence. The author of the work
created by artificial intelligence can potentially be recognized as
the author / inventor of artificial intelligence / artificial intelli-
gence system, the employer of such author, the manufacturer
of artificial intelligence systems or the user.
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