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Typy, sIKa CKJIQAEThCS 3 TAKUX EIEMEHTIB: MPOLECyaTbHUX
crajii, eramiB, okpemux aii. OfHaK mHpolecyaibHi CTafil
KO>KHOTO aIMiHICTPAaTHBHOTO IIPOBAIXKEHHS MAIOTh IIEBHI 0CO-
OJIMBOCTI, sIKi O€3MOCepeIHbO 3aIeKaTh BiJl 3MICTY BiJIOBII-
HUX 1HAWBITyaJbHO-KOHKPETHHUX CIIPaB.

SIk He iCHy€ €IMHOIO MiIXOy HAYKOBLIB JI0 PO3yMiHHS CyT-
HOCTI aJMIHICTPAaTUBHOIO IIPOLECY, aJMiHICTPaTUBHUX IIPOBa-
JUKEHb, TaK 1 HE ICHY€E €/IMHOTO MiIX0/Ty /10 BU3HAYCHHS KUTBKOCTI
nporiecyanbHux cramii. Craaii OMHUX BUJIIB aIMiHICTPATHBHUX
MPOBaKEHb OE3I0CepeIHbO CHOPMYIBOBAHI B PABOBUX HOP-
Max, 1HIII BUBOJATHCS 3 iX 3MicTy. [IpHHIUNOBUM TYT € Te, 1100 y
CYKYNHOCTI 11i cTaii BijoOpa)aiy CyTHICTb IPOBaPKEHb.

3 mpOro MpHBOAY HAM BHAAETHCS IPYHTOBHOIO ITO3HIILS
npodecopa

JI.M. baxpaxa, skuii BBaXxae, 110 OCHOBHUMHU JIJIsI a/iMi-
HICTPaTUBHOIO IpoLecy (a OTXKe, 1 I BCIX aaMiHiCTpaTHUB-
HUX IPOBAJKEHb) € TaKi CTajii: aHalli3 CUTyallii, B mpoueci
SIKOT 30MPa€EThCS, TOCIIPKY€EThCSI THPOpMAIList Ipo hakTHIHUN
CTaH CIIpaBH, NPO peajbHi (GakTH, Mpo iCHYIOYi HpodIeMHu;
OpUiHATTSA pillleHHs (Haka3y, IOCTAaHOBH, IHCTPYKIII) y crpa-
Bi, B IKOMY (DiKCyeThcs BOJIs Ccy0’e€kTa ImyOnidHol aaMmiHicTpa-
11ii; BUKOHAHHS PiIICHHS.

Jlo dakyapTaTUBHUX CTafiil BiH BiJHOCHTH: HOPYIICHHS
CIpaBU Ta Hepersy pilleHHs (noctaHosu) [13, c. 153-156].

OpHaK MO3UIIiST HAYKOBIISE CTOCOBHO TOTO, IIO MpOIecyaabHa
CTaJIis — MOPYIIEHHS CIpaBH — € (HaKyIbTaTUBHOO, BUAAETHCS
HaM JIUCKYCIHHOIO, OCKUIBKM OCTaHHS Ha MPAKTHLI 3a3BHYail
MpUTaMaHHa BCIM aJIMIHICTPATUBHUM POBAKCHHSIM.

Hampukian, mpoBa/pKeHHS y CpaBax 3a 3BEPHEHHSIMHU
0 TyOmigHOi aMiHICTpamil CKIANAroThCS 3 TaKWX CTaiil:
HOpPYLIEHHs! CIIPaBU 3a 3BEPHEHHSAM, PO3IVIsA] 3BEPHEHHS], BU-
HECEHHs PIIIeHHS Yy CIIPaBi, OCKAapXKEHHS PIIICHHS y CHpa-
Bi, BUKOHAHHS pillieHHsI y cripasi. [Ipy bOMY TUIBKH CTaIist
OCKapyKeHHsI PillleHHs1 y cipaBi Mae (aKyTbTaTUBHUIN Xapak-
Tep, OCKLIbKYM HEOOXIHICTh Y Hili BHHUKAE HE 3aBXK/IH, a JINIIEe
B pa3i He3roJM 3asBHUKA (CKapKHUKA) 3 PILICHHSIM OpraHy Iy-
Os1iuHOI agMiHiCTparii.

3 ypaxyBaHHSM BHKJIAICHOTO BHUILE BBAKAEMO, IIO 3 Me-
TOIO ITiJIBHIIEHHS €(DEKTHBHOCTI YIPaBIiHCHKOT TisTIBHOCTI Ta
if nemMokparu3awii B YkpaiHi oHUM i3 IpiOpUTETHUX HANIPSIMIB
HAayKOBUX JOCTI/DKEHb IOBHHHA CTATH AISUIBHICTH Cy0O €KTIB,
HaJ{ICHUX BJIQJHUMU TOBHOBKEHHSIMH, SIKa ITOB’sI3aHa 13 3a-
Oe3reveHHsIM peaisailii Ta 3aXUCTOM TMpaB, 3aKOHHUX 1HTEp-
eciB (i3UUHUX 1 IOPUAUYHUX 0C10, BUKOHAHHIM IOKJIAJEHUX
Ha OCTaHHIX 3aKOHOM 000B’s3KiB. CaMe TOMY IOCHiIPKEHHS
aJIMiHICTPAaTMBHOTO MpOIIECY Ta MPOBA/KCHb y CIIpaBax 3a
3BEPHECHHSAMH 10 MyONiYHOT aJMiHICTpallii BUAAEThCS HAM 1
HEOOX1IHUM, 1 CBOEYACHHUM.
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At the present time range of problems of the pattern of the administrative procedure is represented rather important and needs new scientific
attitude. In the article author is based on the analysis of the most famous Russian and Ukrainian scholars of the administrative process and
expressed her opinion about the structure of this legal phenomenon and about position in it proceedings with recourse in the institution of public
administration.
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HwHi akTyanbHoto i noTpebyro4oto HOBKX HayKOBMX NiaxodiB BUAAeTbCs Npobnematuka Mmogeni agMiHicTpaTMBHOro npouecy. ABTop y CTartTi
Ha NiacTaBi 4OCMiAKeHb BiJOMMX YKPATHCbKMX | POCINCBKMX BYEHNX-aAMIHICTPATMBICTIB BUCIOBMIOE BNACHY TOYKY 30pY Ha CTPYKTYpPY LIbOro npaBo-
BOTO SIBMLLA i MiCLSi B HbOMY NPOBaKEHb Y CrpaBax 3a 3BepHEHHSAMM [0 nybniyHoT agMiHicTpaLii.

KnrouoBi cnoBa: agmiHiCTpaTMBHMI NpoLec, aaMiHICTpaTVBHI NPOBafKEHHs!, 3BEPHEHHS, MybniyHa agmiHicTpauis.

B HacToslLiee Bpemsi BeCbMa akTyanbHON 1 TpebytoLleit HOBbIX Hay4HbIX MOAXOAOB NpeAcTaBnAeTca npobnemarvika MoAenu agMmnHMcTpa-
TWBHOrO npouecca. ABTOp B CTaTbe Ha OCHOBAHUM WCCNEfOBAHUN W3BECTHEMLUIMX YKPAMHCKUX U POCCUICKUX YYeHbIX-aAMUHNCTPaTUBIUCTOB
BbICKa3blBaeT COOCTBEHHYIO TOYKY 3PEHMS Ha CTPYKTYpPY 3TOro NpaBOBOrO SBMEHWS U MECTO B Hell NPOM3BOACTB Mo Aenam o6 obpalleHnsix B

opraHbl I'Iy6J'IVNHOI7I agMUHUCTpaumn.

KntoueBble crnioBa: agMUHUCTPaTUBHLINA NPOLECC, aAMUHUCTPATUBHBIE NPOU3BOACTBA, obpalLeHus, NyGnMyHas agMUMHUCTpaums.

There is no doubt about the fact that one of the most prob-
lematic of the theory of administrative procedural law is to
develop a common understanding of the concept of admin-
istrative procedure. More than 50 years around the specified
legal phenomenon going on sharp scientific debate.

Developing a common approach to the determination of
this fundamental legal category is of theoretical and practical
importance. In many cases, based on the understanding of the
meaning of the definition «administrative process» scientists
form their own views on certain phenomena of legal validity,
which naturally leads to the development of adequate admin-
istrative and legal science.

In view of the above, based on the research of famous
Ukrainian and Russian scientists’ D.M. Bahraha, A.I. Berla-
cha, T.A. Gurzhii, Y. Kozlov, V. Kolpakov, T.A. Kolomoets,
0. Kuz’menko, I.V. Panova, V.D. Sorokin, M. Tishchenko et
al. try to formulate their own views on the structure of the
administrative process.

Generally accepted in legal theory is the position accord-
ing to which the classification of legal categories is not only
theoretical but also practical importance, because it is defined
as the detailed structure of the phenomenon and its features,
and it allows more realistically describe the phenomenon in
including the regulations.

Thus, considering the administrative process in «wide» his
understanding, Professor E Sorokin identifies the following
types of administrative proceedings:

— to adopt regulations of government;

— concerning proposals, applications and complaints of
citizens organizations on the implementation of the rights
granted to them in the field of public administration;

— on organizational affairs in the office of government;

— for the use of coercive measures in public administration
[1, p. 76].

According to the Russian scientist Y.M. Kozlov, the types
of administrative proceedings are:

— proceedings for the organization of the state apparatus;

— processing the applications and petitions of citizens re-
lated to the implementation of their subjective rights;

— proceedings regarding allegations of misconduct of of-
ficers;

— proceedings on the application of enforcement measures
(administrative, disciplinary, material);

— proceedings involving the use of labor, land, finance, etc.
[2, p. 138].

Prof. Dr. Caps in the administrative process identifies four
blocks of administrative proceedings: Rulemaking, constitu-
ent, enforcement and oversight proceedings.

In the rule-making proceedings distinguished scholar:
to streamline the rulemaking proceedings, proceedings to
streamline regulatory material; proceeding with amendments
to the standard material and so on.

In constituent proceedings distinguishes: Proceedings to
establish organizational structures, proceedings for the reor-
ganization of organizational structures, proceedings for liqui-
dation organizational structures, proceedings for acquisition
personnel organizational structures.

Among the enforcement proceedings distinguished several
groups of the proceedings, which in turn consist of certain of
their species: a group of proceedings on the application of ad-
ministrative coercion, a group of proceedings administratively
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taking measures to encourage and promote, group proceeding
with the implementation of citizens’ rights and responsibili-
ties; proceedings of the group of legal persons of their rights
and responsibilities.

In control proceedings distinguishes: proceedings of con-
trol executive and administrative activity of government; pro-
ceedings for the control of law enforcement activity, Proceed-
ings of the monitoring activities of the founding management,
Proceedings of the monitoring of standard-setting authorities;
proceedings against Public Prosecutions; proceedings against
administrative supervision, etc. [3, p. 278-279].

In view of the above classifications administrative pro-
ceedings, we conclude that the functional characteristics can
distinguish the following types of administrative procedure
— Administrative proceedings: Rule-making, organizational,
legal, law-enforcement. Let us consider each of these types.

Administrative rulemaking proceedings — it is settled ad-
ministrative and procedural rules of the activities authorized
subjects for consideration and resolution of individual cases
of specific training, publication of regulations implementing
regulations. Some researchers believe that proceedings in this
category do not belong to a specific individual cases, because
not specific to natural or legal persons [4, p. 196]. Since it is
difficult to accept specified as such activities relate to specific
regulations.

In the administrative rulemaking proceedings depending
on the scope of dissemination of secondary legislation can be
identified subspecies of:

1) preparation, publication and implementation of second-
ary legislation, which are compulsory in nature. This govern-
ment regulations, presidential decrees, orders central authori-
ties that apply to businesses and individuals irrespective of
whether they work in a system of organs or not.

2) the preparation, publication and implementation of
regulations, which are inter-character. For example, they may
include joint orders of the central executive authorities to co-
operate more detailed resolution and more.

3) preparation, publication and implementation of depart-
mental regulations. Such acts taken by public authorities to
regulate the work of subordinate bodies.

Obviously, the main feature that distinguishes the types of
proceedings listed is the level of legal act.

Organizational and administrative legal proceedings — set-
tled administrative and procedural rules of the activities autho-
rized subjects for consideration and resolution of individual-
specific cases with the legal nature.

The grounds of cases in this category are individual ad-
ministrative acts of public authorities, enterprises, institutions,
organizations and other entities authorized to regulate their
own legal organizational activities or activities of other enti-
ties such that they are subject. Typically, these acts are issued
in the form of orders. Generally accepted position is that the
activities of public authorities are the in-house activities and
external to the performance profiling features, while the lat-
ter is impossible without the implementation of the previous
exercise.

In our opinion, the organizational and administrative le-
gal proceedings classified as a constituent and implementing
proceedings.

Constituent proceedings — settled administrative and pro-
cedural rules of the activities authorized subjects for consider-
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ation and resolution of individual cases of specific establish-
ment, reorganization, liquidation organizational structures.
For example, the reasons of such proceedings is orders of pub-
lic authorities on the establishment, reorganization or liquida-
tion of public enterprises subordinate. Domestic scholar M.M.
Tishchenko believes that the example installation proceedings
may create different business entities [5, p. 491].

Professor Dr. Kolpakov asked to provide statutory pro-
ceedings, in addition to the above activities, proceedings for
acquisition personnel organizational structures [5, p. 278].
However, from our point of view on the legal establishment,
reorganization and liquidation of enterprises, institutions, or-
ganizations, etc. are constitutive in nature, and activities for
the staff manning these structures differs implementing char-
acter. It is difficult to agree with the Russian scientist 1.V.
Panova, which sees in the constituent proceedings implement-
ing character and puts them one step from licensing, registra-
tion, personnel proceedings [6, p. 66].

The ordering proceedings — settled administrative and pro-
cedural rules of the activities authorized subjects for consider-
ation and resolution of individual cases of specific organizing
their own activities or subordinate entities. For example, the
reason such proceedings are commands to change the structure
or staffing of a public body and so on.

Both proceedings are designed to ensure the implemen-
tation of the substantive law governing the relationship of
organizational character. Note that the efficiency of the gov-
ernment, enterprises, institutions, organizations and other
authorized entities with their main functions depends on how
effectively carried out the above legal activities.

Administrative enforcement proceedings — settled admin-
istrative and procedural rules of the activities authorized enti-
ties to review and resolve individual and specific cases of the
rights and legally protected interests of individuals and legal
entities fulfill their legal obligations.

Administrative enforcement proceedings, in our opinion,
subject to: processing the applications, proposals requesting
information requests for clarification of the law (this proceed-
ings we selected instead of the traditional separate process-
ing the applications and proposals); licensing proceedings;
registration proceedings, control proceedings , certification
proceedings, proceedings on promotion, administrative and
contractual procedures; proceedings against the privatization
of state property, enforcement proceedings and so on.

Activities of any and all legal entities more or less aimed at
the realization of certain rights and legal interests. Therefore,
these kind of think the most important in the administrative
process.

Law enforcement administrative proceedings — settled ad-
ministrative and procedural rules of the activities authorized
subjects for consideration and resolution of individual dis-
putes about specific cases of individuals and entities associ-
ated with the implementation and protection of their rights and
legal interests carry out the last legal obligation © Relations.

Definitions of administrative procedures can be divided
into subtypes: Proceedings of complaints, proceedings on
administrative violations; proceedings of administrative pro-
ceedings, disciplinary proceedings and so on. It should be
noted that the main feature of this proceeding is the focus on
the protection and enforcement of any infringement.

The difference in goal facing law enforcement and admin-
istrative proceedings can be determined for example by pro-
ceedings for claims and proceedings on applications, propos-
als requesting information requests for clarification of the law.
These types of proceedings support the right to an administra-
tive appeal, however, in our opinion, do not belong to one and
the same proceedings. In order to justify this position examine
the content of applications on which such proceedings arise.

Most of the questions researchers are examining issues ex-
amined in the light of the legal status of citizens. However, ap-
plication entities to government entities require no less atten-

tion. Perhaps the above situation with regard to research due
to the fact that the general principles of practical exercise their
right to appeal, the types of citizens under the Law of Ukraine
«On citizens» [7] and conceptual foundations of administra-
tive appeals entities classification of forms such appeals in law
is not defined.

In this regard it should be noted that the July 18, 2008
the Cabinet of Ministers of Ukraine to the Verkhovna Rada
of Ukraine presented the draft Administrative Procedure Code
of Ukraine [8], which we hope will fill the gap specified in
the national legislation. Thus, the Ukraine, as well as Euro-
pean countries — Austria, Bulgaria, Georgia, Denmark, Spain,
Italy, Estonia, Kazakhstan, Portugal, Poland, the Netherlands,
Germany, Hungary, Yugoslavia, etc. — in order to ensure the
implementation and protection of the rights and lawful inter-
ests of individuals and legal persons in relation to the state,
followed by the development of a single instrument.

In fact, legal entities, as well as individuals seeking an ad-
ministrative order to the entities that have the authority, state-
ments, complaints and suggestions. Therefore, the authors re-
fer such complaints to both natural and legal persons.

Complaint (the subject of public administration) — a treat-
ment person or entity addressed to public administration body,
to renew law to protect such rights or legitimate interests af-
fected by actions or omissions of certain business relation-
ships. So clearly seen law enforcement inherent in the com-
plaint.

In turn, the application (in public administration) may re-
quest individual or entity to government entities with a request
for assistance in the enjoyment of rights and lawful interests
of others. Obviously, the statement is inherent realization of
the right purpose.

This type of treatment, the offer contains tips and advice on
the activities of public administration and so on. For example,
citizens, guiding suggestions of government, realizing their
constitutional right to participate in public affairs. The authors
of the proposals can be both physical and legal persons.

Requests for information also appeals arising from the
content of the definition proposed by the legislator (Article 19
of the Law of Ukraine «On Access to Public Informationy). [9]
According to Art. 12 of the aforementioned Act requests may
be submitted to both individuals and legal entities.

Quite often both physical and legal persons apply to enti-
ties that have the authority, with references concerning clari-
fication of legislation. So, with such appeals are found in his
work agencies STS of Ukraine, the Ministry of Justice of
Ukraine and its subordinate institutions and organizations, the
Ministry of Social Policy of Ukraine, government funds of so-
cial insurance and so on. However, the national legislation of
this type of treatment is not provided.

To some extent, we believe that the consideration and reso-
lution of the subjects in positions of authority, individual and
specific cases of applications, proposals, requests for informa-
tion, requests for clarification of the law and the complaint is
not made within one administrative proceedings, share some
famous scientists.

Thus, Professor E Sorokin as separate species highlights
the proceedings on the proposals and statements of citizens,
organizations and appeals proceedings for administrative and
legal complaints and disputes [1, p. 76]. A similar view is held
by Y.M. Kozlov [2, p. 138]. D.M. Bachrach within the ad-
ministrative and jurisdictional process as activities of public
executive power to resolve disputes between different actors,
as well as the application of administrative and disciplinary
action, carried out in the Administrative Procedure form dis-
tinguishes proceedings on complaints of citizens [10, with.
580-582]. According to the national lawyer M. Tishchenko,
proceedings to review proposals and applications belonging to
not jurisdictional proceedings aimed at resolving cases arising
in the course of executive and administrative activities of pub-
lic authorities and proceedings of the complaints of citizens
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— to jurisdictional administrative proceedings concerning cas-
es of violations and other legal disputes in fact and decision-
making in them [11, p. 489-492]. A similar view is Professor
0. Kuz’menko [12, p. 218].

Despite the differences between the types of administra-
tive proceedings, they all have a similar structure, consisting
of the following elements: procedural steps, stages, individual
actions. However, each procedural stage of the administrative
proceedings has certain features that are directly dependent on
the content of the individual and specific cases.

As there is no single approach to the scientific understand-
ing of the administrative process, administrative proceedings,
and there is no single approach to determine the number of
procedural steps. Stages of some types of administrative pro-
ceedings directly stated in the law, while others are derived
from their content. The principle here is that together these
stages reflect the nature of the proceedings.

In this regard, it seems thorough position of Professor
D.M. Bahraha, who believes that the key to the administra-
tive process (and hence for all administrative proceedings)
has the following steps: analysis of the situation, in which col-
lected, researched information about the actual state of affairs,
the real facts about existing problems, the decision (orders,

regulations, instructions) in a case where the fixed will of the
subject of public administration decision.

For optional steps it includes: violation cases and review
of the decision (ruling) [13, p. 153-156]. However, the posi-
tion of scientist about what procedural stage — initiation — is
optional, seems to be controversial, because the latter, in prac-
tice commonly inherent in all administrative proceedings.

For example, proceedings for appeals to the public ad-
ministration consists of the following stages: initiation upon
request, review the appeal, the decision of the case, the appeal
judgment, execution of judgment. At that stage only appeal
judgment is optional, since it need not always arise, but only
in case of disagreement the applicant (complainant) with the
decision of the Public Administration.

In view of the above, we consider that in order to improve
the efficiency of management and democratization in Ukraine
as one of the priority areas of research activity should be enti-
ties that have the authority, which is associated with the provi-
sion and protection of rights and lawful interests of individuals
and entities carry out the duties of the latter. Therefore, the
study of the administrative process and proceedings for ap-
peals to the public administration and seems to be necessary
and timely.
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IPPEKTUBHOCTD - HEOTBEMJUIEMAS COCTABJIAIOLIAS PECYPCA
AIMUHUCTPATUBHbBIX B3BICKAHUU 110 3AKOHOJATEJBCTBY YKPAUHBI

EFFICIENCY — AN INTEGRAL COMPONENT RESOURCE
OF ADMINISTRATIVE PENALTIES ON UKRAINIAN LEGISLATION

KoJiomoen T.A.,

OOKMOp 10pUOUYECKUX HAYK, npogeccop,
3acayacenHulil opucm Ykpaunol,

0eKaH 1puouULecko2o paxkynvmema
3anopooiccroco nayuonanbnoco ynugepcumema

B cratbe B cucremaTtusmpoBaHHOM Buae nofaétca 0606LLEHHbIN aHanu3 3(*)(1)8KTMBHOCTVI AAMUHUCTPATUBHbIX B3bICKaHM, 060CHOBbLIBAET-

Csi ee porib U 3HaHWe B COBPEMEHHbIX MPaBOTBOPYECKUX NpoLeccax B adMUHUCTPATUBHO-AENUKTHON cchepe B YkpauHe, CAenaH akLeHT Ha yc-
NOBUSIX, KpUTEPUSIX, NokasaTensx AdeKTUBHOCTM aAMUHUCTPATUBHBIX B3bICKAHWI, MX aHanuae, opMynmpyroTcs NPEANOKEHNst OTHOCUTENbHO
LienecoobpasHoCcTH UX y4éTa B COBPEMEHHbBIX NMPaBOTBOPYECKMX PehOPMaLMOHHbIX NpoLeccax Afis MakCUManbHOro UCromnb30BaHWs pecypca
aAMVHWUCTPATUBHbIX B3bICKAHUIA.

KntouyeBble crnioBa: agMUHUCTPATUBHbIE B3bICKaHWSA, KOAUMUKALWS, KpUTEPUM, NOKasaTenu, ycnosu4, 3 PEKTUBHOCTb.
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