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In the article, the author analyses in detail and highlights the features of the German model of administrative procedure, using the relevant
criteria and taking as a basis the provisions of the German Administrative Procedure Act. Detailed attention is paid to the elements of the German
model of administrative procedure, in particular: principles, internal structure of the procedure depending on its type (formal and planning
procedure), forms of objectification of the results of the administrative procedure.

At the legislative level, the principles of administrative procedure are enshrined in the German Administrative Procedure Act. These principles
relate to both the organisation and the direct implementation of the procedure. Three principles underpin the German model of administrative
procedure: the prohibition of formalism (abuse of formal requirements), the principle of protection of legitimate expectations and the principle
of proportionality. The author notes that German procedural law is not limited to the establishment of objective rules and principles, but also pays
sufficient attention to the procedural rights of participants, which are enshrined in the principles. The most important procedural right of a participant
is the right to be heard. The legislator has taken a detailed approach to formulating and enshrining the principles of administrative procedure,
using as a criterion the "negative consequences" for individuals that they may suffer due to violations of their powers by the authorities. Having
analysed the German Administrative Procedure Act, the author identifies the following features of the German model of administrative procedure:
1) exclusively external law enforcement nature, which is aimed at preparing and issuing an administrative act or concluding a public law contract;
2) mixed procedural and substantive nature of the model (the rules on procedure and forms of public administration are enshrined); 3) wide
application of administrative discretion, which means that the administrative body independently chooses the appropriate form of action for each
specific case; 4) in most cases, the procedure is informal; 5) priority is given to the principles of administrative procedure, which reflect the originality
of the German model, in particular the principle of legitimate expectations, proportionality; 6) detailed provisions on administrative acts and public law
contracts; 7) participation in the administrative procedure of interested persons, the type and scope of whose rights depend on what tasks a particular
administrative body performs, whether the necessary decision is relatively simple or complex, what public and private interests are violated in this
case; 8) the stage of appealing decisions made by bodies in the administrative procedure is regulated by procedural law.
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Y cTatTi aBTOp AeTanbHO NpoaHanisyBas Ta BUAINMB 0COBMMBOCTI HiMeLbKOi Mofeni agMiHICTpaTMBHOI NpoLeaypy, BUKOPUCTOBYHOYM BifMo-
BigHi kpuTepii Ta Bepyyun 3a ocHoBy nonoxeHHst 3akoHy ®PH «[po agmiHicTpaTuBHy npoueaypy». [leTanbHa yBara NpuainseTscs eneMeHTam
HiMeLbKoi MoZeni agMiHiCTpaTUBHOI NpoLeaypy, 30Kpema: NpuHUMnam, BHYTPILLHIA CTPYKTYpi Npoueaypu B 3anexHocCTi Big ii Buay (dhopmanbHa
Ta npoueaypa nnaHyBaHHs), hopmam 06’ekTuBi3aLii pe3ynsraTiB aaMiHICTpaTUBHOI NpoLeaypu. Ha 3akoHogaB4YOMYy piBHI NPUHLMAM agMiHicTpa-
TUBHOI Npoueaypu 3akpinneHi B 3akoni ®PH «[lpo agminictpatueHy npouepypy». Lii npuHumnn cTocyroTbesa sk oprarisadii, Tak i 6esnocepes-
HbOTO 3AiCHEHHsT npoueaypy. OCHOBOMOMOXHUMM NPUHLMMAMU HiMeLbKOi Moaeni agMiHiCTpaTMBHOI NPOLEAYPU € TPU NPUHLMNK: 3a60pPOHM
hopmaniamy (3noBxmBaHHs popManbHUMKU BUMOraMu), MPUHLMM 3aXUCTY 3aKOHHMX O4iKyBaHb Ta MPUHLMN NPOMOPLIAHOCTI.

ABTOp 3ayBaxye, LLO npoLeaypHe npaso HiMeyynHn He 0BMeXyeTbCst BCTAHOBINEHHSIM 0B'€KTUBHUX NPaBWI i NPUHLMMIB, AOCTATHLO yBaru npu-
[iNsETbCA NPOLEOyPHUM MpaBaM YYacHUKIB, siki 3aKpinmtoTbCs Yepes NpUHLMNU. HaiBaxnmMBilLMM NpoLesypHM NPaBoOM y4yacHuka € npaso OyTu
3acnyxaHnm. 3akoHoaaBelb AeTanbHO MGiAWoB A0 OPMYnoBaHHS 1 3aKpiNAeHHs NPUHLMMIB aaMiHICTpaTMBHOI NpoLieaypu, BUKOPUCTOBYHOUMN K
KpUTEpIl «HeraTuBHI HacmiaKk1» BiHOCHO MPUBATHUX OCID, AKX BOHN MOXYTb 3a3HaBaTN Yepes NOPYLUEHHS OpraHamy peaniaaLlii CBOiX MOBHOBAXEHb.

MpoaHanidysaslm 3akoH ®PH «[lNpo agmiHicTpaTnBHY npoueaypy», aBTop BUAINMB HACTYMHI 0COBNMBOCTI HiMeLbKOi MoZeni aaMiHicTpaTuB-
Hoi npoueaypy: 1) BUKIMIOYHO 30BHILLHI/ NPaBO3aCTOCOBHWIA XapaKTep, SKUIA CNpsIMOBaHUIA Ha MiArOTOBKY W BUAAHHS aAMiHiCTpaTMBHOrO akta abo
yKnageHHst ny6niyHo-NpaBoBOro A0roBopy; 2) 3MiLlaHuin npoLiecyarnbHo-mMaTepianbHUiA xapaktep Mogeni (3aKpinnoTbes HOPMK NMPO NPOLEAYpPY,
a Takox npo chopmm NyGnivHoOro ynpaeniHHS); 3) LWMPOKE 3acTOCyBaHHs aAMiHICTPaTUBHOIO PO3Cyuy, iKW MONsirae B TOMY, WO aAMiHICTpaTUBHUIA
opraH CaMoCTiiHO obvpae BIANOBIHY ANs KOXHOTO KOHKPETHOro Bunagky dopmy fiit; 4) y 6inbLIOCTi BUNaakiB — HedhopMarnbHUA XapakTep npo-
Leaypv; 5) npiopUTeTHe 3HaYEHHS BiABEAEHO NPYHLMMNAM aaMiHICTPaTMBHOI NPOLEAYPW, B SKMX Bi0OpaxxaeTbCs OpuUriHanbHICTb HiMeLbKoi Moaeri,
30KpemMa MPUHLIMN 3aKOHHKX OYiKyBaHb, NPOMOPLINHICTL; 6) AOKNaAHO po3pobreHi NONOXEHHS MPO aAMIHICTPATUBHUIA akT Ta ny6niyHO-NpaBoBuMiA
[0roBIp; 7) y4acTb B aAMiHICTpaTVBHIl npoLeaypi 3aLikaBneHux ocid, Bug i 0bcar npas sikvx 3anexartb Bif TOro, siki 3aBAaHHs BUKOHYE KOHKPETHWIA
afMiHICTPaTUBHMIA OpraH, Y1 € HeobXiaHe piLleHHs BiZHOCHO NpocTuM abo BaraTocTyneHeBuM, siki CyCrinbHi 1 NPUBaTHI iHTEpeCH Npu LbOMy Mopy-
LUYOTbCS; 8) CTadis OCKapXKeHHs pilleHb NPUNHATMX OpraHamu B aAMIHICTPATUBHIN NPOLEAYpPi pernmaMeHTyeTbCst NPOoLEeCyarnibHM 3aKOHOM.

KntouoBi cnoBa: agmiHicTpaTvBHa npoLeaypa, Mogerb.

We will consider the model of German administrative
procedure through the prism of its internal structure (main
elements), which are reflected in the German Administrative
Procedure Act and thus distinguish it from other models (for
example, American or French). Analysing the provisions
of this law, we note that the "normative model of administrative
law enforcement procedure" clearly defines 1) purpose
of the procedure and functions; 2) scope and application;
3) participants in the procedure; 4) principles of the procedure;
5) internal structure; 6) legal means to control the results
of the procedure. The purpose of the administrative procedure
is to guarantee an effective and reliable mechanism for making
administrative decisions regarding the rights and interests
of citizens. The main function of the administrative procedure is
to ensure effective and efficient implementation and application
of the law in the public interest. Scholars call the secondary
function of the procedure a control function: it ensures that
the main function is performed in strict accordance with the rule
of law and respect for the fundamental rights of citizens.

The doctrine of constitutional and administrative law
considers administrative procedure as a tool for achieving

"protection of fundamental rights through procedure". The
scopeofadministrative procedure is limited to theadministrative
activities of federal government agencies and institutions.
The scope of the administrative procedure is reflected
and enshrined in § 1 of the German Administrative Procedure
Act. The Act does not apply directly to the administrative
activities of the Lander, as all Lander have adopted their own
administrative procedure laws. In addition to the Administrative
Procedure Act, there are other special acts in Germany that set
out additional formal and procedural requirements for certain
areas of administrative law. They replace the rules of law
as lex specialis [1]. A participant is not just a person whose
rights may be harmed or violated in some way as a result
of a decision, but a person who participates either by virtue
of law or on the basis of an appeal to an administrative body
and is considered a participant in an administrative procedure.
The analysis of the provisions of the German Administrative
Procedure Act in relation to the persons participating in
the administrative procedure shows that the participants in
the administrative procedure include: 1) the applicant; 2) those
to whom the administrative body intends to send or has sent
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an administrative act; 3) those with whom the administrative
body intends to conclude or has already concluded a public
law contract; 4) those involved by the administrative body
in the proceedings. Depending on the type of administrative
procedure, the number of participants may vary, for
example, in a formal procedure, which is carried out only on
the basis of a statutory provision and requires a written request
and an oral hearing before the adoption of an administrative
act, a large number of participants may be involved if the issue
to be resolved in this procedure is of public importance
(for example, in the construction of roads, airports or waste
treatment plants). This procedure is used to resolve important
issues of public importance. The German Administrative
Procedure Act provides the participants of the procedure
with an extensive list of procedural rights: the right to engage
representatives and assistants; the right to be heard; the right
to familiarise themselves with the proceedings; the right
to receive explanations and recommendations, the right to
be consulted and informed by the administrative authority,
the right to secrecy. The above rights apply exclusively to
participants in administrative proceedings. German public law
is not limited to objective rules and principles, but focuses
on the subjective rights of a citizen [2, p. 456]. It should be
noted that the type and scope of citizens' rights to participate
in administrative procedure depends on the tasks performed
by the administrative body and the public and private interests
involved. The administrative body should react flexibly
and choose the appropriate form of action in this case. The
peculiarity of the German model of administrative procedure
is that a participant has procedural rights but no procedural
obligations. This reflects the general approach of the German
freeand democratic order, which focuses on the rightsratherthan
the obligations of the individual. Pursuant to Section 26(2)(1)
and (2) of the German Administrative Procedure Act, the parties
to the proceedings shall assist in clarifying the circumstances
of the case, in particular, they are obliged to report facts known
to them and provide the necessary evidence. Other obligations
related to the clarification of the circumstances of the case,
including the obligation to appear in person and give evidence,
arise only if specifically provided for by law. If a participant
refuses to cooperate in the proceedings, he or she bears
the risk of an unfavourable decision but does not violate legal
obligations.

The next important element of the administrative procedure
model, which ensures order in its functioning, is the principles.
We will consider the principles that are specific to the German
model and are required by the European legal system.

An informal principle of administrative procedure is that
form should not be absolutised over substance. According to
§ 10, the administrative procedure is usually not tied to specific
forms, but it does not exclude the existence of special forms
(e.g. oral hearings), leaving the decision to the discretion
of the administrative body. This is a fundamental principle
of the procedure, which ensures flexibility and makes
the decision-making process more understandable for citizens.
Only in exceptional cases, when required by law, is a formal
administrative review conducted.

The principle of proportionality. All acts adopted by public
administration authorities that restrict the rights of individuals
are subject to judicial review and must be "proportionate".
The principle of proportionality is not explicitly enshrined
in the German Basic Law. Some argue that it is part
of Art. 20(3) and Art. 1 GG [3, p. 249], while others consider
it to be expressed in Art. 20(2) and (3), Art. 3(1) and Art. 19(2)
[4, p. 45]. This principle is guaranteed by the Constitution
and is a fundamental element of the rule of law. The idea
of this principle is initially enshrined in the Police Act
and the case law of Prussian administrative courts. Having
already been laid down in Prussian police law [5, p. 179], this
principle as a general legal principle was gradually enshrined
in other areas of administrative law before, following

the decision of the Federal Constitutional Court in the case
of pharmacies (Apotheken-Urteil), it became part of the dogma
of fundamental rights [6, p. 361] and was transferred to other
European legal orders through the European Convention on
Human Rights and EU law [7, p. 145]. The Fundamental
Law has transformed the principle of proportionality into
the universal guarantee it is today. The basis of proportionality
is the balance between the intensity of the harm caused to
individual rights, on the one hand, and the public interest, on
the other. If the negative consequences for citizens outweigh
the benefits, the administrative act is disproportionate
and therefore unconstitutional and illegal. Proportionality
is a legal concept. All legal acts can be checked for their
compliance with the principle of proportionality if they violate
individual rights [8, p. 1228].

The principle of protection of legitimate expectations.
Foreign scholars used the reverse method to characterise this
principle and noted that the essence of this principle is that
a person whose rights have been violated by a decision should
not depend on and should not suffer from a sudden change
ofopinion or policy ofa public authority, in which case the rights
of such a person should be compensated [9, p. 123]. The
current German Law on Administrative Procedure enshrines
this principle in § 48 (2) as the cancellation of an unlawful
favourable act, and in § 49 (2, 3) as the revocation of a lawful
positive act.

The German model of administrative procedure
is characterised by its informal nature, simplicity
and transparency, but the nature of the procedure model may
vary depending on the type of administrative procedure.
The German Administrative Procedure Act sets out special
provisions for formal and planning procedures. Proceedings
in a formal administrative procedure are conducted in
accordance with this Act. This type of procedure differs
from the informal procedure in that the administrative
body must comply with the procedural requirements
regarding the form of the application, procedural actions
and stages of the procedure: at the stage of consideration
of the administrative case, the administrative body is obliged
to hear all participants in the proceedings, and at the stage
of decision-making — to conduct oral consideration. The model
of administrative procedure is characterised by the possibility
to initiate proceedings not only by one entity —an administrative
body, but also by a collective entity, such as a service or
a committee. If commissions, advisory councils and other
collegial bodies (committees) participate in administrative
proceedings, the provisions of § 89-93 apply, unless otherwise
provided by law. This act regulates the provisions of Section la
on the conduct of administrative proceedings by a collegial
body — a service or committee. In addition, the Law regulates
the provisions on the procedure for approving plans. With
regard to regulation (which scholars call a "mass procedure"),
it should be noted that the Law does not provide for a separate
section regulating it. However, scholars believe that this
new type of administrative procedure may be subject to
the provisions on formal procedure, as it involves a large
number of participants — from 50 to 100,000 — who are united
by the public interest at stake. The above procedures differ
from each other in terms of procedural requirements, stages
of the administrative procedure, and the form of objectification
of the procedure results. For example, in the planning
procedure, the administrative authority issues a decision in
the form of a resolution, rather than an administrative act, as
in the formal procedure. The German model of administrative
procedure differs from the European models of administrative
procedure in that it has detailed provisions on such forms
of administrative procedure as administrative acts and public
law contracts.

Otto Meyer's concept of an administrative act was
objectified in this law and became a central concept
of German procedural law, a kind of benchmark for other
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countries. The Administrative Procedure Act lays down
detailed rules concerning administrative acts. It defines
an administrative act, its content, form, and also establishes
the obligation of authorities to justify the adopted act. The
provisions of the German Administrative Procedure Act
reflect the substantive administrative law rules relating to
the validity of an administrative act, its legal force, and issues
related to the revocation or cancellation of an act. It contains
detailed provisions on formal and procedural requirements
for an administrative act, as well as on the consequences
of procedural and formal errors made by an administrative
body. The Law regulates the issues related to the grounds for
declaring an act invalid, unlawful and its further consequences,
such as withdrawal or cancellation. In accordance with
the requirements of § 43(2) of the German Administrative
Procedure Act, an administrative act is effective until it is
withdrawn or cancelled. This provision applies to both lawful
and unlawful acts. According to § 43 in conjunction with
§ 44 of the Law, an administrative act is null and void only
if it contains a particularly significant error and is therefore
null and void. For a person whose interests are violated by
such an administrative act, an important legal consequence
follows: this person has the right to file an objection to the act
and, if the result is not satisfactory, to file a lawsuit with
the administrative court.

Only after the administrative act is cancelled in court or
voluntarily withdrawn or cancelled by the administrative body
does it finally become null and void. However, if the person
affected by the administrative act misses the deadline for appeal,
he or she will no longer be able to claim that the administrative
act is unlawful. In such a case, he or she is obliged to fulfil
the requirements arising from the said administrative act,
unless the administrative act is null and void.

Also, the German Administrative Procedure Act indicates
the differences in consequences between a lawful negative
and positive administrative act, as well as an unlawful one [10].
The effect ofa so-called positive administrative act is associated
with favourable consequences for its addressee. A so-called
negative administrative act causes unfavourable consequences
for the addressee. In addition, the legislator differentiates
the use of the term "termination of an administrative act"
(aufhebung). The definition of "cancellation" (riicknahme)
applies to an unlawful administrative act, and "revocation"
to a lawful act. The provisions on negative and positive
administrative acts are a feature of the German model
of administrative procedure. In this act, the legislator did not
sufficiently substantiate the issue of fixing the procedure for
appealing against administrative acts. It used a referential
method: in respect of formal appeals against an administrative
act, the provisions of the German Administrative Procedure
Act and the rules adopted pursuant to it apply, unless otherwise
provided by the German Administrative Procedure Act; in
other cases, the provisions of this Act apply: if a decision is
made as a result of an informal administrative procedure and it
does not satisfy the applicant, he or she may file a complaint
with the administrative authority.

The provisions on public law contracts are regulated in
detail in Section 4 of the German Administrative Procedure
Act, which is drafted with due regard to the borrowing
and application of the provisions of the Civil Code. The type
of public law contract depends on its content, which can
be either a settlement agreement or a mutual performance
agreement.

The next feature of any administrative procedure
model is its internal structure. We are talking about
the stages of the procedure. When considering the structure
of an administrative procedure, we have identified general
stages andphasestypical ofthe classicalmodel of administrative
procedure and special stages, the names and list of which
depend on the type of procedure. For example, the stages
of a formal administrative procedure and a planning procedure

differ: the planning procedure (approval of plans) goes through
the following stages: drafting, publication, public hearings,
consultations and formal hearings, and decision-making in
the form of a resolution. 1 would like to draw special attention
to the stage of execution of an administrative act, which is
regulated by a separate law. For example, in German law,
the enforcement procedure is enshrined in a separate regulatory
act — the German Law on the Enforcement of Administrative
Decisions of 1953 [11]. It is clear that the absence of relevant
provisions in the German Administrative Procedure Act
does not mean that the relevant relations are excluded from
the administrative procedure model. The German concept
of enforcement of administrative acts has had a significant
impact on various legal orders, including the Ukrainian
one. The Law on the Execution of Administrative Decisions
applies to public law enforcement documents, including
administrative acts of federal authorities and other subjects
of the Federation. Another feature of the German model
of administrative procedure is the administrative and judicial
procedure for protecting the rights of citizens and legal entities
in respect of which administrative acts subject to appeal have
been adopted. We would like to draw attention to the phrase
"administrative-judicial"” procedure, which provides for
the possibility to use either administrative or judicial procedure
(persons are given the right to choose). However, this dual
procedure has its own nuances, primarily related to legal
regulation. A negative aspect of the German Administrative
Procedure Act is the absence of provisions that consolidate
and regulate the administrative procedure for reviewing an act
adopted by an administrative body and transferring this issue
to the field of procedural law. This issue is regulated by another
act — the German.

Administrative Procedure Act. In the informal procedure,
the administrative procedure begins with preliminary
proceedings by filing an appeal or a statement of objection
to the administrative authority and is regulated by § 58,
§ 60 of the German Administrative Procedure Act.

The formal procedure is different. The essence of a formal
complaint is that a citizen has the right to immediately file
a complaint in court without applying to an administrative
body. Part 4 of Article 19 of the Basic Law establishes
a judicial procedure for reviewing a case if a person's rights
have been violated by the authorities. It is regulated by
the German Administrative Procedure Act (§ 68-80) and is
carried out within the framework of a court procedure. The
provisions of the German Administrative Procedure Act also
apply to formal appeals against an administrative act.

Thus, the German administrative model harmonises
the needs of effective governance with the rule of law
and respect for the rights of citizens. The model is valuable
in terms of the form of objectification of the results
of an administrative procedure, such as an administrative act
and a public law contract, and the provisions for adopting
administrative acts and concluding public law contracts.
Perhaps due to the precision and significant system of checks
and balances, the German model of administrative procedure
is balanced and orderly in terms of the administrative
decision-making procedure, which is a source of borrowing
not only for European countries, but also for Ukraine. The
German regulatory model of administrative procedure
combines elements of the quasi-judicial and collaborative
models, as it contains provisions regulating European
cooperation of administrative bodies, departmental assistance,
and electronic means of communication with individuals.

During our analysis of the German model of administrative
procedure, we identified the following features:

— narrow approach to the scope of application
of the administrative procedure model, which is limited to
the external focus of administrative activities of the authorities

— the administrative procedure model is based on
the following principles, which are unique to the German

319



Ne 1/2025

model: the principle of proportionality, informal review
and protection of legitimate expectations of individuals

— a wide range of procedural rights of participants in
administrative proceedings and the absence of procedural
obligations

— the fundamental concept of the administrative procedure
model is the concept of an administrative act, as presented
in the German Administrative Procedure Act. This concept
distinguishes the German model from administrative procedure
models in other countries by its detail, reasonableness
and elaboration of provisions on the administrative act

— The internal structure of the German model
of administrative procedure differs from other models by
the name and number of stages, their legal regulation, which
are specific to different types of proceedings within the general
model. The stages of the administrative procedure are usually
the same, but the regulation may vary. In the German model,
the enforcement stage is regulated not by the Administrative
Procedure Act, but by a special Act on the Enforcement
of Administrative Decisions, which applies to public law

enforcement documents (in particular, administrative acts
of federal authorities and other subjects of the Federation).

Thus, the above model of administrative procedure is
characterised by a certain degree of unification of provisions on
it in the single German Administrative Procedure Act, but some
issues related to the execution and appeal of an administrative
act are in the procedural plane, since they are regulated, as
noted above, by another law, but retain their procedural nature.

Having studied the German model of administrative
procedure, we believe that the legislator has chosen to
unify only the general part of administrative law, which is
reflected in the Law on Administrative Procedure, leaving
special regulation for certain areas in which administrative
procedure is used. The German legislator refused to fully
codify the administrative procedure, since codification
of the entire administrative law means the need to provide
for and consolidate all the details of the administrative
procedure in one act, which may lead to excessively restricted
and inflexible public administration and complication of legal
understanding.
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