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The article draws attention to the issue of the status of the actual suspect in criminal proceedings and explores the procedural ways of solving it.

Particular attention is paid to the methodology of the work of law enforcement agencies, which was developed as a result of a wrong percep-
tion by the prosecution of its own tasks and the purpose of the pre-trial investigation.

At the same time, this method of pretrial investigation is evident as a result of the long-term “accusatory bias” in the justice system during

the Soviet legal system.

Itis indicated the need to grant the suspect status in the shortest possible time to ensure the implementation of the protection side of all critical

legal means that ensure the right to protection.

The actual suspect’s lack of appropriate status unreasonably limits his procedural rights and provides opportunities for abuse by the prosecu-
tion, which is manifested in searches, interrogations, and seizure of property in “factual cases” related to the activities of certain business entities.
As a conclusion, it is stated that the law enforcement system and the legal framework need to be revised in certain moments, taking into

account the decisions of the European Court of Human Rights.

The implementation of practices and approaches of the European Court of Human Rights is of exceptional importance for solving sys-
temic problems of criminal justice in Ukraine, developing new areas of work of law enforcement agencies to avoid groundless interference with

the rights and freedoms of persons not involved in a criminal offense.

Particular attention needs to be paid to raising the level of requirements of judicial authorities for information presented during pre-trial inves-
tigation by the prosecution in order to make decisions limiting the rights and freedoms of third parties based on evidence that actually confirms

the involvement of persons in a criminal offense.
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Y cTaTTi npuAINaeTbCs yBara nMTaHHIo cTaTycy (hakTU4HOro Nifo3poBaHOro Y KpMMiHabHOMY NMPOBaAXXEHHI Ta AOCTIMKYOTLCSA NpoLecyarnbHi

LUANSIXWU MOTO BUPILLEHHS.

OcobnuBy yBary npuzineHo MeToauLi poboTn NpaBoOXOPOHHIKX OpraHiB, sika ckrnarnacs BHacMigok HenpaBUbHOMO CPUIAHATTS NPOKYpaTypoto

BnacHWX 3aBfaHb i METU [0CyaoBoro pO3CJ'Ii,ElyBaHHﬂ.

BogHouvac uen cnocib JocynoBoro poscnifyBaHHs € O4EBUAHNUM SIK pe3yribTaT TPUBANoro «06BMHYBANbHOMO YXUIy» y CUCTEMi NpaBOCYAAs

3a YaciB pagsHCbKOI NPaBOBOi CUCTEMU.

BkasyeTbcsi Ha HeOOXiAHICTb HaAaHHsA CTaTycy Nifo3pIOBAHOMO B HAMKOPOTLLI TEPMiHM ANs 3abe3neyeHHs peanisaLlii CTOPOHOK 3aXMCTY BCiX

HaliBaXMBILLMX NPaBOBKX 3acobiB, siki 3abe3neyyoTb NpaBo Ha 3aXMUCT.

BigcyTHicTb y hakTM4HOro nifo3proBaHOro HanexHoro cratycy 6esnigctaBHO 06Mexye MOro npouecyarnbHi NpaBa Ta CTBOPHE MOXITUBOCTI
NSt 3MOBXMBaHb CTOPOHW OOBMHYBAYEHHS!, LIO MPOSIBNSETLCA B 0OLykax, JONWTax, apewTi MaiHa y «daKkToBUX cripaBax», MOB’S3aHUX

3 [iSNbHICTIO OKpeMmMX CyB’ekTiB rocnofaproBaHHS.

Ak I'Ii,ElcyMOK 3a3HaveHo, Lo NpaBOOXOPOHHa cucTemMa Ta 3aKkoHo4aB4a 6asza I'|0Tp66yK)Tb nepernagy B OKpeMmnx MOMeHTax 3 ypaxyBaHHAM

pilleHb €EBPONENCLKOro cyay 3 NpaBs MIOANHM.

BnpoBamxeHHa NpakTuku Ta NiaxoAis €BPONENCHKOro Cyay 3 NpaB NOAVHU Mae BUHATKOBE 3HAYEeHHS AN BUPILLEHHS CUCTEMHUX Npobnem
KpVMMiHaNbHOrO CyAo4MHCTBA B YKpaiHi, po3BUTKY HOBUX HanpsiMiB pobOTU NMpaBOOXOPOHHUX OpraHiB 3 METOH YHUKHEeHHsi 6e3nigctaBHOro
BTPYyYaHHS B NpaBa Ta cBo60aM ocCib, He NPUYETHNX 40 KPUMIHANBHOMO NPaBOMOPYLUEHHS.

OcobnuBoi yBaru notpebye NiABULLEHHS PiBHSI BUMOT OpraHiB CTULii o iHopMaLii, ska HagaeTbes nig Yac AOCYAOBOrO pPO3CniayBaHHs!
CTOPOHO0 06BUHYBAYEHHS, 4TS NPUAHATTSA PileHb, L0 0OMEXYHTh NpaBa i cBo6oAM TPETiX OCib, Ha OCHOBI A0Ka3iB, Ski haKTUYHO NIATBEPOXKYOTH

NPUYETHICTb 0CI6 O KPMMIHANBHOTO NMPaBOMOPYLLEHHS.

KntouyoBi crnoBa: ocoba, npaBa 4 3aKOHHI iHTepecu skoi 0GMeXeHi, MOBIOMMEHHS NPO MiJo3py, NOTEHLINHWIA NiJ03poBaHUNA.

Formulation of the problem. Currently, the current Crimi-
nal Procedure Code of Ukraine includes among the participants
in criminal proceedings a person whose rights are limited during
the pre-trial investigation. At the same time, this status can actu-
ally be granted to a participant against whom certain investigative
actions are taken without notifying him of the suspicion of com-
mitting a criminal offense by the prosecution. At the same time,
there are cases when a person, as a result of bad faith actions of law
enforcement agencies, is in the actual status of a suspect and is
not provided with the right to defend himself against accusations,
which is contrary to the practice of the ECHR and the general
provisions of criminal proceedings.

Analysis of recent research and publications. Analyz-
ing the latest available research in the context of the topic
of the article, it is worth noting the conclusions presented by
I.V. Glovyuk, [6] who points out the obvious imperfection
of the current criminal procedural legislation due to the lack
of regulation of the mechanism for the protection of the rights
of a person whose rights are limited during the pre-trial
investigation (actual suspect), a similar opinion is held by
P.V. Zhovtan and L.Yu. Kravtsova [4] in their own publica-
tions, which says about the obvious shortcomings of legis-
lation and law enforcement in terms of protecting the rights
of this participant in criminal proceedings.
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Purpose of the article — investigate the legal issues
of the state of persons whose rights are restricted during
the pre-trial investigation, realisation of the rights granted to
them during the pre-trial investigation, the problems and short-
comings of the mechanism for protecting the rights of these
persons.

Presenting main material. According to the norms
of the current Code of Criminal Procedure of Ukraine,
at the stage of pretrial investigation, the procedural status
of persons against whom criminal proceedings are being
conducted or evidence of guilt is being collected without
notifying them of suspicion is not defined in the Code
of Criminal Procedure.

However, in accordance with part 6 of article 9
ofthe Criminal Code of Ukraine, in cases where the provisions
of this code do not regulate or ambiguously regulate issues
of criminal proceedings, the general principles defined in
part 1 of article 7 of the Criminal Procedure Code of Ukraine
apply. These include, in particular: the rule of law; legality;
ensuring the right to protection; rivalry of the parties, etc.

Systematic analysis of judicial practice makes it possible to
conclude that in the vast majority of cases, criminal cases are
initiated based on the fact that law enforcement agencies have
allegedly established the facts of the commission of certain
natural persons or officials of business entities, which contain
signs of a crime.

Based on this, information is entered into the Unified
Register of Pretrial Investigations regarding clearly defined
individuals and/or legal entities, they are summoned for
questioning, they are searched, equipment and documents,
money, etc. are seized.

At the same time, in the vast majority of cases,
the notification of suspicion is not carried out for years, which
does not give these persons the procedural status of suspects,
with the acquisition of certain procedural opportunities.

Thus, one of the similar procedurally uncertain points is
the participation of persons against whom criminal proceedings
are being conducted, without notifying them of suspicion, in
the judicial review of motions of the prosecution to extend
the period of pre-trial investigation of criminal proceedings

Moreover, such petitions, as a rule, do not contain any
specific circumstances that could affect the effectiveness
of the pre-trial investigation, and the reasons indicated by
the investigator for extending the period of the pre-trial
investigation are of a formal nature.

Thus, as a rule, the need to extend the period of pre-trial
investigation in petitions by the prosecution is not substantiated
in any way.

This situation, unfortunately, is standard, as investigative
judges adhere to a formal approach to considering this
category of petitions, not least because of excessive workload
and the absence of persons whose rights are violated by such
an investigation in the court session.

At the same time, according to clause 25.
Article 3 of the Criminal Procedure Code of Ukraine [2]
participants in criminal proceedings — the parties to
the criminal proceedings, the victim, his representative
and legal representative, the civil plaintiff, his representative
and legal representative, the civil defendant and his
representative, the representative of the legal entity in respect
of which the proceedings are being conducted, a third party,
in relation to property for whom the issue of arrest is being
resolved, another person whose rights or legal interests are
limited during the pre-trial investigation, a person in respect
of whom the issue of extradition to a foreign state (extradition)
is being considered, the applicant, including the whistleblower,
a witness and his lawyer, a witness, a mortgagor , translator,
expert, specialist, representative of the staff of the probation
body, secretary of the court session, court administrator.

The European Court of Human Rights defines “criminal
prosecution” as “the official bringing to the attention ofa person

by a competent authority of the statement that this person has
committed a criminal act”, while “in some cases this may
be done in the form of other measures, the implementation
of which carries itself such a statement and, in fact, has
the same effect on the position of the suspect” (decision in
the case “Ekle v. Germany”) [5].

At the same time, according to the practice of the ECHR,
the following circumstances are recognized as an indictment:
the arrest of a person (the decision in the case “Wemhoff v.
Germany”), the official notification of the person’s intention
to prosecute (the decision in the case “Neumeister v. Austria”),
the beginning of the pretrial investigations against a specific
person or seizure of bank accounts of a specific person (the
decision in the case “Ringeisen v. Austria”) [5].

The Constitutional Court of Ukraine, in its decision No.
23-pn/2099 dated September 30, 2009, emphasized that
the provision of the first part of Article 59 of the Constitution
of Ukraine “everyone has the right to legal aid” should be
understood as an opportunity guaranteed by the state to any
person, regardless of the nature of his legal relationship
with state bodies, local self-government bodies, associations
of citizens, legal entities and natural persons to freely, without
undue restrictions, receive help on legal issues in the scope
and forms as they need it [3].

According to the content of Article 64 of the Constitution
of Ukraine, [1] the constitutional right of everyone to legal
aid cannot be limited in any case. According to the Basic Law
of Ukraine, the provision “everyone has the right to legal
aid” (part one of Article 59) is a norm of direct effect (part
three of Article 8), and even if this right is not provided for
by the relevant laws of Ukraine or other legal acts, a person
cannot be limited in its implementation.

The guarantees provided for in Article 6 of the Convention
on the Protection of Human Rights and Fundamental
Freedoms, according to the practice of the European Court
of Human Rights, are used by a person summoned as a witness
in a criminal case, but actually suspected of committing a crime
(in particular, he was asked questions during interrogation ,
which can be used against her as incrimination) (decision in
the case “Serves v. France”) [5]. According to the European
Court of Human Rights, the concept of “criminal prosecution”
is related to the execution of various procedural actions
provided for by national legislation, from the beginning
of a pre-trial investigation to the adoption of a court decision.

At the same time, it should be noted that the European
Court of Human Rights defines the following circumstances,
which are considered the moment of indictment:

« the initiation of a pre-trial investigation against a specific
person or the seizure of his bank accounts (the decision in
the case “Ringeisen v. Austria);

* arrest of a person (decision in the case “Wemhoff v.
Germany);

« an official notification of the intention to prosecute her
(the decision in the case “Neumeister v. Austria”) [5].

That is, the indictment covers the entire complex
of procedures from the beginning of the pre-trial investigation
against the person to the final decision.

Thus, in view of Art. 9 of the Criminal Procedure Code
of Ukraine [2] and the practice of the European Court of Human
Rights, a person against whom a pre-trial investigation has
been initiated due to the fact that this person committed
a specific criminal offense must have the procedural rights
of a suspect.

Therefore, the criminal procedural legislation proceeds
from the fact that a person against whom a pre-trial investigation
has been initiated, even without a notification of suspicion, has
the right to protection, which can be implemented by observing
the rights of the suspect, defined in Article 42 of the Criminal
Procedure Code of Ukraine [2].

Everyone has the right to participate in a court hearing
of any instance of a case concerning his rights and obligations,
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in accordance with the procedure provided for by the Criminal
Procedure Code of Ukraine (Part 3, Article 21 of the Criminal
Procedure Code of Ukraine) [2].

Therefore, taking into account the above, the pre-trial
investigation body considers the actions of natural persons
or officials of economic entities as potential suspects
from the moment of entering information into the EDPR
and subsequently during investigative (search) actions.

Under the stated circumstances, the statements of the pre-
trial investigation authorities about the participation of natural
persons or officials of economic entities in the commission
of a criminal offense clearly and unambiguously testify
to the interference with the rights and legitimate interests
of the latter during the pre-trial investigation, and therefore
concerns their rights and obligations , as they are another
person whose rights or legal interests are limited during
the pre-trial investigation.

Also, the ECHR in its numerous decisions defines
the concept of “criminal prosecution” in a much broader
context — the prosecution covers the entire complex
of procedures — from the beginning of the pre-trial investigation
against a specific person (excerpt from the ECHR) to
the final decision. Thus, the ECHR determines that the moment
of emergence of the right to legal aid does not depend on
the formal status of a person suspected of committing a crime.

Atthe same time, even the Constitutional Court stated at one
time thatthe provisions of Part 1 of Article 59 of the Constitution
should be understood as a state-guaranteed opportunity for
any person to freely receive help on legal issues in the amount

and forms he needs. Even if this right is not provided for by
the laws of Ukraine or other legal acts, a person cannot be
limited in its implementation.

At the same time, only individual investigating judges
have the procedural courage to go beyond formality
and make decisions, ensuring the rights of persons who
have been subjected to procedural pressure by investigators
and prosecutors for years under the aegis of a pre-trial
investigation.

Conclusions and suggestions. Thus, having analyzed
the current situation of the status of a person whose rights
or interests are limited during the pre-trial investigation,
we can conclude that today the issues of procedural status
and the possibility of interaction of the actual suspect
with the prosecution and the court for his own defense are
complicated due to formal perception (presumption of absence)
person of this status.

At the same time, such actions directly contradict
the practice of the European Court of Human Rights, which
in numerous decisions indicates specific actions and facts
that may indicate that a person has the appropriate procedural
status.

Taking into account the stated differences in
the understanding of the application of the provisions
of the Criminal Procedure Code of Ukraine and the decisions
of the ECHR, we consider it necessary to correct this situation
in modern law enforcement practice during court proceedings
and pre-trial investigation, to create methodological
recommendations and manuals on this issue.
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