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The article examines the mechanism for terminating criminal proceedings in the Federal Republic of Germany under § 153a of the German
Code of Criminal Procedure (StPO), which allows prosecutors to discontinue a misdemeanour case if the accused accepts and fulfils specific
obligations or directives. The provision, introduced in 1974, operationalises the “ultima ratio” principle by treating criminal punishment as a last
resort and offering a pragmatic, flexible response to petty crime. The author traces the historical development of § 153a, emphasising its
widespread use at the pre-trial stage and its dual function of relieving judicial caseloads while promoting restitution and victim-oriented solutions.

A comparative analysis with Ukrainian law (Articles 45-46 of the Criminal Code of Ukraine) highlights conceptual parallels — release from
liability through active repentance or reconciliation — but underscores decisive differences: Ukrainian prosecutors lack unilateral authority to close
a case, and any remedial actions by the accused remain purely voluntary and court-approved, without formally imposed conditions.

Constitutional considerations are addressed through the jurisprudence of the German Federal Constitutional Court, which has affirmed that
the § 153a procedure does not infringe Article 92 of the Basic Law (judicial monopoly) nor Article 6(2) of the European Convention on Human
Rights (presumption of innocence). Obligations under § 153a are deemed non-punitive because they are voluntarily undertaken, require no
judicial finding of guilt, and carry no criminal record. Nevertheless, the article engages with scholarly critiques concerning potential inequality —
particularly a “pay-to-escape” perception for affluent defendants — and the lack of statutory guidelines defining the scope and proportionality
of imposed conditions.

The author concludes that, despite normative ambiguities and the risk of abuse, § 153a StPO remains an effective criminal-policy tool for
decriminalising minor wrongdoing and enhancing prosecutorial efficiency. Ongoing legislative refinement is recommended to safeguard legal
certainty, equality before the law, and protection against arbitrary prosecutorial discretion.

Key words: closure of criminal proceedings, presumption of innocence, active repentance, victim, pre-trial investigation, criminal proceedings,
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Y cTaTTi AOCRiAXKYETLCA MEXaHi3M MPUNUHEHHS KpUMiHanbHOro npoBamxeHHs y ®PH Ha nigctasi § 153a KpuminanbHoro npouecyansbHoro
kopekcy (KMK ®PH), wo nepeadayae MOXNMBICTb 3aKpUTTS CNPaBM 3a KpUMiHaNbHUM MPOCTYMKOM 33 YMOBW BUKOHAHHSA 0OBUHYBaYeHM BU3Ha-
YeHunx 0boB’s3kiB abo npunucis. ABTOp aHanisye eBomnioLito HopMu, i MeTy Ta npuHumMn «ultima ratio», 3a SKMM KpUMiHanbHe NokapaHHS po3-
IMAAAETLCS 5K KpanHii 3aci6. MNMokasaHo, Lo Wupoka NpakTuyHa 3acToCoBHICTb § 153a crnpusie po3BaHTaXXeHHIO CyA0BOI CUCTEMM, 0COONMBO Ha
[0OCy[oBil cTagii, i BogHOYaC BUKMUKAE HAYKOBI OMCKYCIT LWOAO KOHCTUTYLIHOCTI, BiANOBIAHOCTI NPUHLMNY Npe3yMnLii HEBUHYBATOCTI Ta PU3NKY
3MOBXMBaHb.

lMopiBHANLHO-NPaBOBUIN OMAA YKpaiHCbKOro 3akoHoaascTsa (ctaTTi 45-46 KK YkpaiHn) AeMOHCTpye nodibHICTb IHCTUTYTY 3BiNbHEHHS BiA
KpVMiHanbHOI BiAMNOBiAanbHOCTI y 3B's13Ky 3 AiVOBUM KasTTSM Y NPUMMPEHHSAM i3 NOTepninuM, MpoTe BU3HaYae KIYOoBi BiAMIHHOCTI: BifCYyTHICTb
y NPOKypopa npaBa CamoCTiHO 3aKpuBaTh NPOBaKeHHs Ta AOOPOBINbHUIA XapakTep Ai 06B1HyBaveHoro 6e3 HaknageHHs 060B’I3KOBMX Mpu-
nucis.

Po3rnsHyTO KOHCTUTYLiHI acnekTu: nosuuii ®egepanbHoro KoHCTUTYUiMHOro cyay ®PH wwopo BiacyTHOCT KoHdnikTy 3 § 92 OcHoBHOro
3aKkoHy (MoHoMonis cyay Ha npaBocyaas) Ta 3i ctatTeto 6(2) EKMI (npesymnuis HeBuHyBaTOCTi). 3'sicoBaHo, Lo 060B’'A3ku 3a § 153a He € kpu-
MiHanbHUM MOKapaHHAM Y hOpManbHO-OPUANYHOMY PO3YMiHHI, OCKIMbKK iX BUKOHAHHS € AOOPOBINbHUM, He nepeabadvae BCTAHOBNEHHS BUHU
Ta He TArHe cyammocTi. BogHovac HaronoweHo Ha KpUTWL, NOB’si3aHiii i3 MOXIUBICTIO «BUKYNy» Bif NepecnifyBaHHs 3aMOXHUMKU ocobamm
Ta BiACYTHICTIO YiTKMX MaTepianbHUX KPUTEPIiB ANs BU3HAYEHHS 3MiCTy 060B’A3KIB.

ABTOp pobuTth BUCHOBOK, WO § 153a KIMNK ®PH, nonpu cynepeyHOCTi, 3anuLaeTbCs ePEKTUBHUM iHCTPYMEHTOM KPUMiHaMbHOI NOMiTUKY,
3abe3nevyoun rHyuKy peakuiio Ha Mano3sHayHi 3NoYMHU Ta BOAHOYAC BUMarae NnoAasbLioro HOPMaTUBHOMO YTOYHEHHS ANS rapaHTyBaHHS PiBHO-
CTi Nepep 3aKOHOM i 3anobiraHHs 3MOBXVUBAHHSM.

KntoyoBi cnoBa: 3akpuTTS KpUMiHanNbHOrO MPOBaKEHHS, Npe3yMnuis HEBMHYBATOCTI, AiiloBe KasdTTsa, NOTepninui, AocyaoBe po3cnigy-
BaHHS, KpUMiHanbHe NPOBaXeHHS, NPaBOCYAAS.

The Code of Criminal Procedure of the Federal Repub-
lic of Germany (hereinafter — CCP FRQG), § 153a provides
for the possibility to close criminal proceedings in relation
to criminal offenses due to expediency when certain duties or
instructions have been imposed on the accused.

It should be noted that Article 12 of the Criminal Code
of Ukraine and § 12 of the Criminal Code of the Federal

Republic of Germany regulate the classification of criminal
offenses. Pursuant to Article 12, Criminal Code of Ukraine
all offenses are classified into criminal misdemeanors, minor,
serious and especially serious crimes. [1] Under § 12, Criminal
Code of the Federal Republic of Germany criminal offenses
are divided into felonies and misdemeanors. Unlike Ukrainian
legislation, German law does not categorize crimes depending
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on the nature and degree of social danger of the act; rather it
provides for the division of all criminal offenses into felonies
and misdemeanors depending on the type and amount of pun-
ishment. Thus, felonies are unlawful acts for which the law
provides for a minimum penalty of one-year imprisonment.
Misdemeanors are unlawful acts for which the law provides
for a penalty of up to one-year imprisonment or a fine [2, 337].

Currently, the practice demonstrates that criminal proceed-
ings in Germany are increasingly terminated on the grounds
of expediency with the accused being given obligations
and instructions pursuant to § 153a, CCP FRG [3, 918].

With the consent of both the court having jurisdiction over
the main proceedings and the accused, the prosecutor’s office
may, provided that the subject of the proceedings is a crimi-
nal offense, temporarily waive the filing of a public charge
simultaneously imposing obligations on the accused or giv-
ing him or her instructions if they are deemed to be suitable
to eliminate the public interest in the criminal proceedings
and if the gravity of the offense does not contradict thereto.
Importantly, it is at its own discretion and based on the specific
circumstances of the case and taking into account the person-
ality of the accused that the prosecutor’s office imposes certain
obligations on him or her (e.g. the obligation to perform cer-
tain work to compensate for the damage caused by the crimi-
nal offense at issue; to pay a certain amount of money in favor
of a socially useful institution or state account; to perform other
socially useful work; the obligation to pay the victim a certain
amount of money necessary for his or her maintenance; to
make serious efforts to compensate the victim and at the same
time to rectify the consequences of the wrongful act or a big-
ger part thereof or to seriously seek their compensation; to par-
ticipate in a social training course or a seminar on traffic rules;
to undergo psychiatric, psychotherapeutic or social therapy
treatment), the period for fulfillment being fixed.

The legislator provides the accused with the opportunity
to take certain steps to eliminate the harmful consequences
of the criminal offense and restore the disturbed law in order
to resolve the criminal law conflict. If the accused fulfills such
obligation, the prosecutor’s office closes the criminal case;
otherwise the criminal proceedings are resumed according to
the general procedure. The possibility of closing criminal pro-
ceedings is also provided for in court. Where a public charge
has been filed, the court may, with the consent of the prosecu-
tor’s office and the accused temporarily terminate the proceed-
ings pending the end of the trial, during which the facts may
be finally established simultaneously imposing obligations
or giving instructions to the defendant. According to the cur-
rent practice, however, criminal proceedings are more fre-
quently closed on the grounds of expediency at the pre-trial
stage [4, c. 38-39; 5, 67].

The rule provided by § 153a, CCP FRG appeared follow-
ing the enactment of 1974 Introductory Law to CC FRG [6].

However, the debates on the legal nature of the duties
and instructions enshrined therein, as well as the problems
associated with their implementation has not been completed.

It is noteworthy that the criminal legislation of Ukraine
contains provisions similar to § 153a, CCP FRG. This refers
to the release of a person from criminal liability in connection
with effective repentance and reconciliation of the accused
with the victim (Articles 45, 46, Criminal Code of Ukraine).
There are significant differences, however, which can be sum-
marized as follows.

Any criminal offense affects the interests of participants in
particular social relations causing a conflict between the inter-
ests of the person(s) who committed the crime and the person(s)
who suffered from the perpetrator’s unlawful behavior. There-
fore, criminal law relations are of a conflict nature.

A criminal law conflict is a “conflict with the criminal
law” that a person who has committed a socially dangerous
act enters into. The content of a criminal conflict is conflict
behavior that results in the commission of a criminal offense.

A criminal law conflict is a clash of interests between
a person who has committed a crime and the state, society
or an individual with regard to the perpetrator’s unlawful
behavior.

One of the possibilities to resolve this conflict is the insti-
tution of exemption from criminal liability (effective remorse
and reconciliation), which is somewhat similar to § 153a, CPC
FRG, as has been mentioned above. However, there are sig-
nificant differences; firstly, the prosecutor’s office does not
impose any obligations or other instructions on the accused
regarding his behavior; rather, the accused independently,
of his own free will compensates for the damage caused, rec-
onciles with the victim, compensates and eliminates (as far as
possible) the consequences of his or her act. Secondly, the case
is closed exclusively by a judge who issues the corresponding
ruling; the prosecutor’s office has no power to close the pro-
ceedings on its own.

The peculiarity of § 153a, CPC FRG is that it allows for
the abandonment of criminal prosecution; furthermore, such
prosecution for the purpose of imposing a criminal penalty
does not occur since the accused faces an alternative burden
that makes the imposition of a criminal penalty or correctional
measures unnecessary. The imposition of measures similar to
criminal punishment is related to the limitation of the obliga-
tion to prosecute a criminal offense under § 153a, CPC FRG.
Hence, the abandonment of the legal proceedings for consider-
ation of a criminal case and the issuance of the relevant judg-
ment is associated with the imposition of measures similar to
criminal punishment.

It is by introducing § 153a, CPC FRG that the German
legislator attempted to avoid increasing the penalties for minor
criminal offenses since some of them were reclassified as
criminal misdemeanors. In addition, the aim was to speed up
the judicial process by simplifying the investigation of minor
criminal offenses in order to release time and resources for
faster and more effective investigations of medium and serious
crimes [3, c. 923].

The mechanism provided for in § 153a, CCP FRG was
intended to be a flexible and practical tool of criminal pol-
icy that would allow for an adequate response to petty crime.
Since German criminal law continues to regulate fairly com-
mon, widespread and typical petty offenses, such as shop-
lifting and fraud, the German legislator was unable to offer
an alternative substantive solution. In order to avoid criminal
punishment in such cases, as well as regular full-fledged court
proceedings to establish and prove a person’s guilt, a so-called
procedural solution was proposed. The German legislator
deemed it more acceptable since in practice it provides more
discretion in making a decision on a minor criminal offense
(misdemeanor) in each case and thus, within the framework
of the law, allows to overcome the strict distinction between
crimes and misdemeanors.

The provisions of § 153a, CPC FRG apply to minor crimes,
the prosecution of which due to their insignificance cannot be
terminated under § 153, CPC FRG. The German Supreme
Court deems that Article 153a, CPC FRG is a new way of ter-
minating a criminal case, which does not require a traditional
trial, but provides for the mandatory consent of the accused,
which legitimizes the process. At the same time, § 153a, CPC
FRG is an exception to the fundamental principle of the entire
German criminal procedure — that of material truth — since
the state’s refusal to prosecute a person who has committed
a criminal offense is not certified by a court judgment, but by
an act of a public officer. Despite the criticism of this provi-
sion, § 153a, CPC FRG is widely used in practice. This applies
not only to minor everyday crimes, but also to large, com-
plex trials involving significant damage or politically impor-
tant cases [7, 439]. For instance, former Federal Chancellor
Helmut Kohl who was accused of breach of trust was released
from criminal prosecution under § 153a, CPC FRG [8, 426].
The waiver of criminal prosecution under § 153a, CPC FRG
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most frequently occurs in the cases of property, transport, tax
and environmental offenses, as well as in criminal proceedings
for economic offenses, where an agreement is often reached
between the parties to the process.

Thus, § 153a, CPC FRG is a means of decriminalization
since it considers criminal law to be the “last resort” (ultima
ratio), which should be used only as an extreme measure. This
allows, in particular, according to the German Supreme Court,
to avoid formal conviction and criminal record in border areas
where criminal punishment is not required in the first place.
This provision also reduces the burden on the judicial system,
since the termination of criminal prosecution on this basis usu-
ally occurs at the pre-trial stage (at the stage of inquiry). This,
in turn, contributes to the effective functioning of the judicial
system in cases where it is necessary to consider a criminal
case in a general manner, as well as in cases where there is no
“cooperation” between the parties to the process. In addition,
§ 153a, CPC FRG contributes to the improvement of the vic-
tim’s position, since the expansion of the possibilities of com-
pensation and the increase in the list of duties and instructions
imposed on the accused allow taking into account the specific
interests of the victim [5, c. 82].

In practice, the most common grounds for discontinuing
prosecution in Germany are the payment of a sum of money to
a socially useful organization or the state treasury, as well as
measures aimed at compensating the victim.

The possibility of termination of criminal prosecution by
the prosecutor’s office without a sufficient judicial procedure
is open to criticism. The question is whether § 153a, CPC FRG
complies with Articles 92 and 103 (part 2) of the Constitu-
tion of Germany, according to which justice in the country is
administered exclusively by courts and an unlawful act is only
punishable where criminal liability therefor was established
by law prior to its commission. The German Constitutional
Court has reiterated that criminal punishment can only be
imposed by a court [9, c. 73].

Pursuant to § 153a (1), CPC FRG, the procedure for
termination of a criminal prosecution requires the participation
of a judge. However, the public prosecutor’s office has full
authority to initiate the termination of the prosecution, as well
as to determine the specific obligation and the time limit for its
fulfillment. Further, under paragraph 2 of this section, the court
cannot rule to close the public prosecution proceedings
without the consent of the prosecutor’s office. Pursuant to
Article 92 of the German Constitution, the act of a judge in
deciding to terminate the proceedings cannot be considered
the administration of justice. Thus, if the measures provided
for in § 153a, CPC FRG were considered as analogous to
criminal punishment, a conflict with Article 92 of the German
Constitution would be inevitable.

In addition, the legal nature of the obligations
and instructions imposed on the accused under § 153a, CPC
FRG remains rather problematic.

On the one hand, it cannot be denied that the fulfillment
of duties and instructions, including the most common in prac-
tice — payment of a certain amount of money (§ 153a, CPC
FRQG), is perceived by the accused as a burden arising from
the criminal charge. In this regard, it may hardly be denied
that these obligations perform a function similar to punish-
ment; otherwise, it is difficult to explain how their fulfill-
ment can eliminate the public interest in criminal prosecution
and the need for punishment [10, 197]. Furthermore, the appli-
cation of the provisions of § 153a, CPC FRG is the state’s
reaction to the actions (or omission) of an individual who,
from the viewpoint of substantive law, has committed criminal
injustice. Thus, the accused is subjected to a quasi-punishment
for the criminal act committed.

On the other hand, the purpose of criminal punishment is
to ethically condemn injustice. This can hardly be regarded as
being achieved by applying § 153a, CPC FRG since the impo-
sition of duties or instructions is not linked to the establish-

ment of guilt. The Federal Office for Judicial Statistics does
not make an entry in the Federal Centralized Register since
the presumption of innocence remains valid. In addition, it is
essential that the accused should have the right to fulfill these
duties voluntarily whereas compulsory fulfillment thereof is
unacceptable [11, c. 952].

The key criterion here is the basis on which the legal nature
of such obligations is determined (including the punishment-
like nature thereof). Yet, another problem arises with regard to
voluntariness: it is unclear whether the accused really volun-
tarily fulfills the duties imposed on him or her, given the deci-
sion-making procedure provided for in § 153a, CPC FRG.

The FRG Constitutional Court deems that the substantive
interpretation of Article 92 of the German Constitution means
that the legislator has excluded the monopoly of the court on
decision-making in certain areas [9, 73]. The question whether
the measures under § 153a, CPC FRG may be equated with
punishment depends on the purpose thereof. The above
mentioned obligations, however, are not intended to “pun-
ish criminal injustice” since punishment implies the state’s
reaction that condemns the wrongful act. However, where
§ 153a, CPC FRG is concerned, the accused has the possibil-
ity to voluntarily eliminate the state’s need for punishment by
way of performing certain actions. Measures provided for by
§ 153a, CPC FRG are not criminal punishment according to
the position of the FRG Supreme Court, which corresponds to
the leading scientific opinion. In particular, the court analyzes
whether these measures constitute criminal punishment within
the meaning of the German Fundamental Law (Grundgesetz),
especially in the context of Article 92, which establishes that
justice is administered exclusively by the courts. The court
concluded that the measures provided for in § 153a, CPC FRG
are not criminal punishment. This follows from:

— Voluntary execution: The defendant agrees to fulfill
certain conditions voluntarily.

— No determination of guilt: The use of these measures
does not require a finding of the defendant’s guilt and therefore
does not lead to conviction.

— No enforcement: In case of non-compliance with
the conditions, the criminal prosecution continues in the usual
manner without the use of coercive measures.

Thus, the court ruled that the measures under § 153a, CPC
FRG are an alternative way to resolve criminal cases and do
not violate the provisions of Article 92 of the German Consti-
tution [12, 70]. The crucial point is that the accused may not be
compelled to fulfill his or her duties. This all occurs regardless
of whether it is due to procedural tactics or to the recognition
of a wrong committed by the accused [13, 1135].

The argument that the accused fulfills such obligations
voluntarily only partly does not affect the legal construction
of the waiver of prosecution. Actual voluntariness and nor-
mative voluntariness should not be confused. According to
the legal construction of § 153a, CPC FRG if the accused
refuses to fulfill the obligations or fails to fulfill them no addi-
tional burdens are imposed on him or her and the criminal
prosecution proceeds in a normal manner. It is important to
distinguish between the pressure that the accused actually feels
when making a decision and the use of coercion. The pres-
sure arises from the need to make a decision under conditions
of uncertainty, since the accused may not know the outcome
of the trial. However, such pressure does not affect the volun-
tariness of the accused’s decision, as provided for in § 153a,
CPC FRG.

Hence, criminal penalties cannot be compared to
the measures provided for in § 153a, CPC FRG. Accordingly,
Article 92 of the Constitution of Germany does not prohibit
the termination of criminal prosecution provided for in para-
graph 153a, CPC FRG.

Another problem that arises when applying § 153a, CPC
FRG is its correlation with the presumption of innocence. It
follows from the presumption of innocence that not only crim-
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inal punishment, but also measures similar to criminal punish-
ment are permissible solely where the person’s guilt has been
proven in accordance with the procedure established by law
(Article 6(2) of the Convention for the Protection of Human
Rights and Fundamental Freedoms of November 4, 1950). The
termination of criminal prosecution under § 153a, CPC FRG,
which does not provide for the establishment of guilt, gives
rise to an additional problem since there is no convincing legal
basis for imposing obligations or instructions on the defendant
and thus, they may constitute an inadmissible punishment for
suspicion of committing a criminal offense.

A possible conflict with the presumption of innocence
was debated during the legislative process for introduction
of § 153a, CPC FRG. In this situation, the fact that the ter-
mination of criminal prosecution does not resolve the issue
of guilt was not recognized as the grounds for conflict; this
viewpoint was also upheld by the FRG Supreme Court [12,
176]. In particular, the court ruled that such duties and instruc-
tions do not possess the nature of punishment. This means
that their fulfillment should not be considered as an admission
of guilt or as the imposition of a criminal penalty. This deci-
sion is crucial for understanding how § 153a, CPC FRG com-
plies with the principle of presumption of innocence: since
the obligations imposed under this article are not viewed as
punishment their application may not violate the presumption
of innocence. Thus, a person may agree to fulfill such obliga-
tions without admitting his or her guilt, which allows avoiding
a trial and possible criminal punishment. However, according
to some German scholars, this justification is not sufficient to
refute the criticism. To a large extent, this argumentation con-
firms that when criminal prosecution is terminated in accor-
dance with § 153a, CPC FRG a citizen is forced to accept bur-
densome, punishment-like obligations without establishing his
or her guilt, and therefore there are no sufficient legal grounds
for their use for criminal purposes [11, c. 952].

Given that the presumption of innocence was created to
protect citizens from unreasonable coercion, it allows crimi-
nal proceedings fulfilling their duty of restoring law and order.
Criminal proceedings are not primarily aimed at sentenc-
ing a guilty person as is commonly believed. The purpose
of the criminal proceedings is to investigate the factual cir-
cumstances of the case to make sure that the existing suspi-
cion is confirmed or refuted. In this case, it is dysfunctional
to impose duties and regulations on the accused that are sub-
stitutes for punishment without establishing his or her guilt,
since the accused, despite the lack of evidence of his or her
guilt, agrees to fulfill duties or regulations that are similar to
punishment. This can only be realized if the defendant’s con-
sent is perceived by society as an admission of guilt.

The widespread opinion in the German academic com-
munity is that the application of § 153a, CPC FRG leaves
the question of an individual’s guilt open. This means that
the mechanism established in § 153a, CPC FRG does not
violate the presumption of innocence provided for in para-
graph 2, Article 6 of the Convention for the Protection
of Human Rights and Fundamental Freedoms of November
4, 1950, which remains unaffected even after the fulfillment
of the duties and instructions imposed on the accused, primar-
ily for the preventive and punitive purpose of commutation
of criminal punishment. The authors emphasize that the mech-
anism provided for in § 153a, CPC FRG does not contradict
the presumption of innocence since it does not provide for
the establishment of guilt and does not impose criminal pun-
ishment [13, c. 1137].

Compliance with the principles of legal certainty, equality
before the law and the risk of abuse are additional problem
arising in connection with the implementation of § 153a, CPC
FRG. Opponents of the introduction of this provision consider
the mechanism for termination of criminal prosecution due to
monetary compensation as a kind of “ransom procedure” that
creates inequality before the law and a risk of various types

of abuse contrary to the uniform application of the law. There
are fears that a wealthy defendant can “pay off”” and avoid pun-
ishment, which threatens to violate the principle of equality
before the law. Conversely, there is a risk of criminal sanc-
tions being applied and, as a result, increased marginalization
of persons subject to criminal prosecution due to their inability
to fulfill such duties and obligations [7, c. 440].

By opting for a procedural solution, the legislator has actu-
ally constructed a sort of enforcement officers’ law, which
differs from regulatory law in that the fact that termination
of a criminal case does not occur in the course of judicial
procedure and, therefore, there are no clear requirements
for the relevant decisions. This is a fundamentally different
model of interaction of justice in each particular case. Further,
the adoption of the Law on Reducing the Burden on Justice
of January 11, 1993 [14, c. 51] resulted in the abolishment
of the sole essential feature intended to regulate the conse-
quences of minor but criminalized acts. Initially, a prerequisite
for the application of § 153a, CPC FRG was “minor fault”,
which determined the purpose and scope of this provision. In
the process of adopting the above said law, this criterion was
replaced by “gravity of fault”. Consequently, law enforce-
ment officers have gained more discretion since currently,
one of the conditions for the application of § 153a, CPC FRG
provides that the gravity of the guilt should not contradict
the duties imposed on the accused. Thus, in most cases, when
all participants in the process reach a consensus on the termi-
nation of prosecution on this basis the above said procedural
and economic method of conflict resolution is applied. Hence,
after the criterion of “minor guilt” was abolished the grounds
for using this mechanism have become even more controver-
sial creating the increasing risk that wealthy defendants could
avoid criminal punishment through “payoffs”.

In addition, the legislative design of this mechanism has
been criticized. The grounds for applying § 153a, CPC FRG
are unclear and the process of discontinuing criminal prosecu-
tion lacks transparency. The decision-makers who conclude to
terminate prosecution under § 153a, CPC FRG are left alone
with this important criminal procedural issue since they are
not guided by any substantive rule or a specific law on strict
limitations of permissible duties and orders. Abuse can lead
to an imbalance of power. The legislator cannot rely solely on
general instructions or orders of the prosecutor’s office; equal-
ity before the law and protection from arbitrariness of state
authorities conducting criminal prosecutions must be ensured.
Some researchers believe that the problem of equal treatment
in § 153a, CPC FRG may increase the risk of abuse. The pos-
sibility of imposing any amount of obligations on the accused,
including financial obligations, combined with the absence
of a specific purpose (e.g., prevention of less serious crimes)
leads to the practice by which § 153a, CPC FRG is used as
a “panacea” that allows public authorities to reach the con-
sent of the participants in the process. Scholars believe that
the legislator is obliged to take effective procedural measures
to protect against such abuses and to provide for special forms
only for objectively appropriate cases [5, c. 85].

On the other hand, proponents of § 153a, CCP FRG argue
that this provision has proven itself in practice and cannot
be ignored in the modern world. The expansion of the list
of duties and obligations, such as participation in road safety
seminars demonstrates that the above mentioned mecha-
nism is used reasonably. In addition, payment of monetary
amounts by the accused — not only to the state budget — can-
not be regarded as a method of “buying off” justice. Further,
noteworthy is the development that occurred due to the lat-
est legal reform; it included the exhaustive list of obliga-
tions and prescriptions in the annex list contained in § 153a
of the German Code of Criminal Procedure. This allows for
the selection of the most appropriate mechanism to achieve
the stated goals taking into account the specific circum-
stances of the case and the character of the accused. The
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courts and prosecutors are placed under an additional burden
to find and test new methods of responding to acts that do
not deserve criminal punishment as a result of the desired
decriminalization and practitioners and scholars argue that
this additional burden should not be avoided. For this reason,
despite the strengthening of the powers of the prosecutor’s
office, which has effectively become a full-fledged pre-trial
investigation body with broad administrative control pow-
ers, it is important that this norm be extended to “medium

crime”. In this regard, practice has not revealed any signifi-
cant abuse in this area.

The number of supporters of this mechanism or at least those
who have come to terms with it is growing every year despite
the existing problems and dispositions regarding the termina-
tion of criminal prosecution with the imposition of obligations
and orders on the accused under § 153a, CPC FRG. German law
enforcers consider this provision to be effective, especially in
terms of reducing the burden on the judicial system.
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