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This article explores the complex and pressing issue of the limits of permissible actions by law enforcement authorities during the conduct
of covert investigative (search) activities, particularly in situations where there is a risk of entrapment or provocation to commit a crime. It
provides an in-depth analysis of how Ukrainian criminal procedural legislation—namely, the provisions of the Criminal Procedure Code of Ukraine—
regulates such measures while also drawing attention to gaps in legal practice that may lead to violations of human rights. The focus is placed on
the correlation between the concepts of «covert investigative (search) actions» and «provocation» within both national legislation and European
legal standards. The article offers a theoretical reflection on the nature of criminal provocation, identifying it as a specific form of abuse of authority
by pre-trial investigation bodies. A significant portion of the research is devoted to analyzing the case law of the European Court of Human
Rights, particularly the landmark judgments in Ramanauskas v. Lithuania (2008), Teixeira de Castro v. Portugal (1998), Mills v. Ireland (2016)
and Ramanauskas v. Lithuania (No. 2), which played a key role in establishing standards for the admissibility of evidence obtained through
the involvement of state agents. Special attention is also given to the case law of the Supreme Court of Ukraine, analyzing decisions that illustrate
the ambiguity and inconsistency in the national judiciary’s approach to evaluating the admissibility of evidence obtained through covert operations.
The article emphasizes that proper legal qualification of such circumstances requires careful assessment: whether lawful oversight of criminal
behavior occurred, or whether there was unlawful provocation. Moreover, the article addresses the procedural consequences of establishing
the fact of provocation. It highlights that if evidence is proven to have been obtained as a result of provocation, such evidence must be deemed
inadmissible and loses its evidentiary value. This, in turn, may serve as grounds for an acquittal or for a reassessment of the defendant’s criminal
liability. The analysis presented in the article is of considerable importance for improving national legislation on the conduct of covert investigative
(search) actions and aligning it with European standards.
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Y uin cTatTi gocnigkeHo cknagHe Ta akTyanbHe MUTaHHSA MEeX AOMYyCTUMOCTI il NPaBOOXOPOHHMX OpraHiB N Yac NpoBedeHHsI HernacHuUx
cnigunx (Po3LUYKOBUX) Aiid, 30KpeMa y BUMaJKax, Komi BUHMKAE PU3MK MPOBOKALYii 1O BYMHEHHS 3MOYMHY. [PyHTOBHO MpoaHanisoBaHo, kMM
YMHOM YKpaiHCbke KpuMiHamnbHe npoLecyarnbHe 3aKOHO4ABCTBO, a caMe MonoxeHHs KpumiHanbHOro npolecyarnbHoro kogekcy YkpaiHu, pery-
nioe NPOBEAEHHS TakuX 3axofiB, a TAKOX aKLUEHTYe yBary Ha nporanimHax npaBo3acTOCOBHOI MPAKTUKM, O MOXYTb CMPUHUHUTI MOPYLUEHHS
npas NOAVHW. YBary 30CcepepkeHo Ha CiBBIAHOLLEHHI MOHATL «HEernacHi cnigvi (po3LwyKosi) Aii» Ta «NpoBOKaLis» B MeXax SK HaLioHanbHOro
3aKOHOAABCTBA, TaK | EBPONEViCbKMX NPaBoBKX cTaHAapTiB. CTaTTa MICTUTL TEOPETUYHE OCMUCIIEHHS NPUPOAM NPOBOKALLT 3NOYMHY Ta BUOKPEM-
nioe ii 5Kk ocobnuey opMy NepeBuULLEHHA NOBHOBaXXeHb OpraHamn JOCYAOBOMO po3chigyBaHHSA. 3HauHy YacTUHY AOCHIMKEHHSA NPUCBAYEHO
aHanidy npakTukm €Bponencbkoro cydy 3 npae NOAVHW, 30KpeMa pilleHb y cripaBax Teixeira de Castro v. Portugal (1998), Ramanauskas v.
Lithuania (2008), Ramanauskas v. Lithuania (No. 2) Ta Mills v. Ireland (2016), ki cTanu kno4oBUMK Y POPMyBaHHi CTaHAAPTIB AOMYCTUMOCTI
[oKasiB, 3000yTUX 3a y4acTio AepXaBHUX areHTiB. 3HauHy yBary 3o0cepekeHo Ha NpakTukLi BepxoBHoro Cyay, okpemo aHaniaytoun nocTaHoBM,
AKi J@MOHCTPYIOTb HEOAHO3HAYHICTb MiAXOAIB A0 OLHKM AONYCTUMOCTI AOKa3iB, OTPUMAaHUX YHacmigok onepaTtvBHUX Ain. Migkpecnioetbes, Lo
npaBoBa kBanidikauis NofibH1x cuTyauin noTpedbye rMMbOKOro 3BaXkyBaHHS: Y/ MaB MiCLe 3aKOHHMWIA KOHTPOSb HaA MPaBOMOPYLUEHHSIM, YU X
Binbynacsa Hegonyctuma nposokauis. OKpeMo po3risHyTO HaCcniAKW BCTaHOBNEHHS dhakTy NPOBOKaLi 3 TOYKM 30py KPUMIHANbHOrO npoLecy.
3asHayeHo, Lo Yy BUMaAKy AOBEAEHHS, Lo [0Ka3W Yy crpaBsi OTPUMaHO BHACMiAOK NPOBOKALii, BOHW BU3HAIOTLCA HEAONYCTUMUMM | BTpayatoTh
[oka3oBe 3HaueHHs. Lle, y cBol 4epry, Moxe cTaTu MiACTaBOK ANs BUNpaBAyBanbHOMO BMPOKY abo nepernsgy npaBoBOi OLHKU BUHM
06BKHyBayeHoro. B Linomy, HaBegeHUi y CTaTTi aHani3 Mae CyTTEBE 3HAYeHHS AN BAOCKOHANEHHS HaLiOHaNbHOro 3aKOHOAABCTBA Y KOHTEKCTI
npoBeAeHHs HernacHMX CniaYmx (Po3LyKoBKX) Ai Ta NOro BNOPSAKYBaHHSA BiANOBIAHO A0 €BPOMNEVCHKUX HOPM.

KntoyoBi crnoBa: HernacHi cniavi (po3LwykoBi) Aii, NpoBokaList 3nouunHy, KpuMiHanbHWiA npoLecyanbHuiA kogeke Ykpainu, EBponeincbkuii ey
3 npas noanHu, Bepxosrui Cya, HegonycTuMi Aokasu.

The process of investigating criminal proceedings is asso-
ciated with the implementation of a significant number of pro-
cedural actions, the effectiveness of which directly influences
the establishment of the circumstances of the criminal offense
and the overall realization of the objectives of the criminal
proceedings. Primarily, this concerns the conduct of investiga-
tive (search) actions.

Thus, part 1 of Article 223 of the Criminal Procedure
Code of Ukraine (CPC of Ukraine) states that «investigative
(search) actions are actions aimed at obtaining (collecting)
evidence or verifying already obtained evidence in a specific
criminal proceedingy.

For a more specific understanding of the concept of “in-
vestigative (search) actions”, particularly covert investigative
(search) actions (hereinafter referred to as CIAs), we have re-
ferred to legal doctrine, the regulatory framework of Ukraine,
and scientific literature.

Ukrainian legislation, specifically Article 246 of the
Criminal Procedure Code (hereinafter referred to as CPC of
Ukraine), defines that «covert investigative (search) actions
are a type of investigative (search) actions, the information
about the facts and methods of their conduct shall not be dis-
closed, except in cases provided by this Code» [1].

If we turn to scientific literature, at least two approach-
es to the understanding of the concept of “investigative
actions” have emerged. The first approach, which is quite
trivial in our opinion, is characterized by a broad interpretation
of this term. In particular, proponents of this approach believe
that investigative actions refer to all procedural actions of the
investigator [2].

The second approach is based on the connection to evi-
dence collection. In this sense, investigative actions are the
actions of the investigator or prosecutor aimed at collecting
the evidentiary base. It is worth noting that this approach is
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more framework-based in understanding the concept, but it is
the one followed by most scholars [2].

Unfortunately, the criminal procedural legislation of
Ukraine does not provide a clear definition of the concept of
provocation of a crime. However, one of the few provisions
that refers to this concept is part 3 of Article 271 of the Crimi-
nal Procedure Code of Ukraine, which states that “during the
preparation and conduct of measures to control the commis-
sion of a crime, it is prohibited to provoke (incite) a person to
commit this crime for the purpose of its subsequent detection,
assist a person in committing a crime they would not have
committed had the investigator not facilitated this, or influence
their behavior with violence, threats, or blackmail for the same
purpose. Items and documents obtained in this way cannot be
used in criminal proceedings” [1].

In addition, paragraph 1 of part 7 of this same article states
that “the prosecutor, in their decision to conduct control over
the commission of a crime, in addition to the information pro-
vided for in Article 251 of this Code, must state the circum-
stances that indicate the absence of provocation of a person to
commit a crime during the covert investigative (search) ac-
tion” [1].

Covert investigative (search) actions are among the prima-
ry tools for obtaining evidentiary information. In such cases,
various types of covert investigative actions may be used, in-
cluding tracking technical devices, audio or video surveillance
of individuals, and operations aimed at combating crime. At
the same time, the aforementioned measures often raise con-
cerns regarding compliance with the European Convention on
Human Rights (ECHR), particularly the right to respect for
private and family life (Article 8) and the right to a fair trial
(Article 6). Particular attention should be given to cases in-
volving provocation by law enforcement agencies, where in-
dividuals are induced to commit crimes they would not have
otherwise committed. Such practices distort justice, creating
the illusion of a crime rather than uncovering real wrongdoing.
When uncovered, these actions render proceedings unfair and
the resulting evidence inadmissible.

The case law of the European Court of Human Rights is
key in addressing this issue. The Court has repeatedly affirmed
that provocation violates the principles of equality of parties
and adversarial procedure. In the context of covert actions,
provocation may amount to a violation of Article 6 of the
ECHR. Therefore, the Court’s jurisprudence warrants close
attention, as it outlines clear criteria for distinguishing unlaw-
ful provocation from permissible investigative methods—an
essential guide for aligning national practices with European
human rights standards.

Considering the provisions of Part 5 of Article 9 of the
Criminal Procedure Code of Ukraine, which stipulates that
criminal procedural legislation is applied taking into account
the practice of the European Court of Human Rights (ECHR),
it is possible to refer to relevant decisions of this court in order
to determine the criteria for the provocation of a crime [1].
This approach allows for the integration of international hu-
man rights standards into national legal practice and ensures a
clearer interpretation and application of the norms regulating
provocation of a crime.

Before proceeding with the analysis of specific cases in
which provocation to commit a crime occurred, it is appropri-
ate to focus on the theoretical aspects of this phenomenon and
the approaches to its definition in the practice of the European
Court of Human Rights.

In its jurisprudence on crime provocation, the ECHR has
formulated two key criteria on the basis of which the existence
or absence of provocation is assessed: the material and proce-
dural criteria.

The material criterion involves determining whether there
was an active role played by state bodies (in particular, law
enforcement agencies) in encouraging a person to commit a
crime that they might not have committed without external in-

fluence. The Court examines whether the criminal initiative
came from the person themselves, or whether it was artificially
created by state agents for the purpose of obtaining evidence
or exposing a criminal offense. If it is established that the state
was the source of the initiative to commit the crime, it consti-
tutes unacceptable provocation [3].

The procedural criterion, in turn, involves evaluating how
effectively the national courts considered the defendant’s
claims regarding provocation. The ECHR emphasizes that
even in the presence of an admission of guilt or other evi-
dence, courts must carefully examine the allegations of pos-
sible provocation by state agents. It is important to ensure
transparency in the investigation and a fair trial that allows
the person to exercise their right to effective protection from
unlawful interference by the state [3].

These statements were made in cases such as Malininas
v. Lithuania, Ramanauskas v. Lithuania, Bannikova v. Russia,
Vanyan v. Russia, and Akbay and others v. Germany [3].

As a result of establishing the fact of provocation by law
enforcement agencies, both the practice of the European Court
of Human Rights and the norms of Ukrainian legislation ad-
here to the principle of inadmissibility of evidence obtained
through a violation of human rights, particularly the right to
a fair trial.

Based on the analysis of open sources, including materi-
als published on the official website of the European Court of
Human Rights, we find it appropriate to draw attention to a
number of cases that are of fundamental importance for under-
standing the Court’s approaches to the issue of crime provo-
cation during the conduct of covert investigative (search) ac-
tions.

In Teixeira de Castro v. Portugal (1998) case, Mr. Fran-
cisco Teixeira de Castro, a Portuguese citizen with no prior
criminal record, was convicted of drug trafficking based pri-
marily on the actions and testimony of two undercover police
officers. The case centered around two plain-clothed police of-
ficers who actively incited the applicant to commit a drug of-
fense. The officers repeatedly approached an individual, V.S.,
suspected of minor drug offenses and pressured him to find a
drug supplier. Unable to do so, V.S. eventually identified Teix-
eira de Castro as a potential source. The officers, pretending
to be buyers, went with V.S. and F.O. to the applicant’s home,
where they offered him 200,000 escudos to purchase 20 grams
of heroin. Teixeira de Castro accepted the request, obtained
the heroin from a third party and delivered it as agreed. Af-
ter delivery, the officers revealed their identities and arrested
him. The important point in this regard is that in the present
case there was no prior investigation, no judicial supervision
and, in general, no reasonable suspicion that the applicant was
involved in drug trafficking. The European Court of Human
Rights found that the police officers were not simply observing
or passively investigating, but rather actively participating in
inciting the crime, thereby exceeding their powers as under-
cover agents. The Court found that the actions in question con-
stituted a violation of Article 6 § 1 of the European Convention
on Human Rights, which concerns a fair trial [4].

In Ramanauskas v. Lithuania (2008) case, K¢stas Ra-
manauskas, a Lithuanian prosecutor, was approached by a po-
lice officer offering a bribe of USD 3,000 to secure the acquit-
tal of a third party. Although Ramanauskas initially refused, he
eventually accepted the bribe after the officer repeatedly made
the offer. The officer, acting under authorization from the Dep-
uty Prosecutor General, was not simply investigating a crime
but actively inciting it. He initiated contact with Ramanaus-
kas, offered the bribe multiple times, and applied pressure
to convince him to accept. In the present case, the domestic
courts did not conduct a thorough investigation into the issue
of provocation by the police officers, although throughout the
trial Ramanauskas claimed that he had been forced to commit
the relevant offence. It is significant that the applicant’s con-
viction was based on evidence resulting from this provocation,
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and all other facts were rejected. In turn, the European Court
of Human Rights condemned the actions of the domestic court
and pointed out the presence of provocation in the officer’s
actions. In addition, the ECtHR noted that without the offi-
cer’s repeated suggestions and pressure, the crime would most
likely not have occurred [5].

After individually examining the cases of the European
Court of Human Rights, it is appropriate to move on to a com-
parative analysis. This approach allows for a deeper evaluation
of the consistency in the Court’s jurisprudence and highlights
the key criteria used to determine whether state-provoked en-
trapment occurred. Particular attention should be given to the
cases of Mills v. Ireland (2016) and Ramanauskas v. Lithu-
ania (No. 2) — examples that reflect a consistent yet nuanced
evaluation of state interference in an individual’s criminal in-
tent. These decisions provide a valuable basis for outlining the
Court’s position on the permissibility of covert investigative
techniques in the context of the right to a fair trial.

In Mills case, the applicant’s central argument was the
allegation of entrapment by law enforcement authorities.
However, upon analyzing the circumstances, the Court con-
cluded that the complaint was inadmissible. A key point was
the establishment of the passive role of state institutions in the
course of events, as well as the applicant’s prior predisposition
to criminal behavior. Accordingly, the Court found no active
interference capable of undermining the fairness of the judicial
process [6].

Similarly, in the case of Ramanauskas (No. 2), the appli-
cant argued that there had been provocation by state officials.
However, in its judgment, the Court justified the lawfulness
of the operation, emphasizing its legality and the proper level
of oversight. The judicial body established that the law en-
forcement officers acted in accordance with applicable law
and there was no intentional incitement to commit a crime [7].

Both judgments emphasize that the key factor in assessing
whether there is a potential provocative interference is the ex-
tent to which their actions influenced the individual’s decision-
making. Where the criminal initiative emanated from the ap-
plicant and the authorities did not exceed permissible conduct,
the Court will generally not find a violation of the right to a
fair trial. Accordingly, the Court holds that secret investigative
measures are acceptable provided they meet the standards of
proportionality, legality and effective control.

The analysis of the practice of combating serious and espe-
cially serious crimes reveals the existence of certain types of
covert investigative (search) actions that provide for the pos-
sibility of controlling illegal activities (in particular, according
to Article 271 of the Criminal Procedure Code of Ukraine —
Control over the commission of a crime), as well as infiltrat-
ing organized or criminal organizations (Article 272 of the
Criminal Procedure Code of Ukraine — Execution of a special
task to uncover the criminal activity of an organized group or
criminal organization) [1]. These forms of activity, by their
nature, approach the limits of what is permissible and, in some
cases, may overlap with provocation of a crime, that is, delib-
erately creating circumstances that imitate illegal behavior for
the purpose of forming evidence of a person’s guilt.

In turn, it is worth noting that in practice, the issue of de-
termining the boundary between the legitimate operational ac-
tivities of law enforcement agencies and provocation to com-
mit a crime is a rather difficult task. In our opinion, the lack of
clear regulatory regulation of the concept of provocation and
the uncertainty of the procedural order for considering com-
plaints is one of the main problems [8].

On the one hand, law enforcement agencies have the right
to conduct operational-investigative measures, including con-
trolling the commission of a crime, in order to prevent or docu-
ment illegal activities. However, when these measures escalate
into inciting a person to commit actions they did not intend
to carry out, it is already a case of inadmissible provocation,
which violates the standards of a fair trial.

In this regard, at the national legislative and judicial prac-
tice level, it would be appropriate to introduce clear criteria
and mechanisms for identifying provocation, as well as proper
verification of relevant complaints within criminal proceed-
ings — taking into account the standards established by the Eu-
ropean Court of Human Rights.

In our opinion, purely theoretical consideration of the is-
sue of provocation of a crime is insufficient for a comprehen-
sive analysis of this problem. Therefore, it would be advisable
to refer to the practice of the Supreme Court, which plays a
key role in forming approaches to distinguishing between the
lawful activities of law enforcement agencies and inadmis-
sible provocation.

After analyzing a significant number of rulings by the Su-
preme Court in cases where the issue of provocation to com-
mit a crime was raised, we have concluded that such behavior
on the part of law enforcement agencies most often appears in
cases of certain categories of crimes, which are characterized
by a high level of latency and the possibility of carrying out
covert operational measures.

The most common groups of crimes in which, accord-
ing to judicial practice, the risk of provocation arises can
be divided as follows:

1. The so-called “white-collar” crimes, in particular:

— Fraud (Article 190 of the Criminal Code of Ukraine).

— Misappropriation, embezzlement, or acquisition of
property by abuse of official position (Article 191).

— Receipt of improper benefit (Article 368).

— Offering, promising, or giving improper benefits to a
public official (Article 369).

— Abuse of influence (Article 369-2).

2. Cases related to the illegal circulation of narcotic sub-
stances, in particular:

— Drug trafficking (Article 305).

—Illegal production, storage, transportation, or sale of
narcotic substances (Article 307).

— Coercion to use narcotic substances (Article 315).

3. Certain other categories of cases in which instances of
provocation are also recorded:

— Illegal deprivation of liberty or kidnapping (Article 146).

— Human trafficking (Article 149).

— Illegal transportation of persons across the state border
(Article 332).

These categories of cases have a common feature — the
difficulty of detecting and recording the fact of the crime with-
out involving covert investigative (search) actions, which, in
turn, creates a potential ground for exceeding authority by law
enforcement agencies and the use of inadmissible methods
of provocation. Therefore, it is in these cases that a thorough
analysis of the admissibility of evidence and the adherence to
the standards of a fair trial is particularly relevant.

In this context, it is worth mentioning the Supreme
Court’s ruling of April 24, 2018, in case No. 462/5338/14-k,
where the violation of Part 1 of Article 368 of the Criminal
Code of Ukraine was examined.

In this case, the Supreme Court emphasized that the prose-
cutor’s statement alone, claiming that the materials of the pre-
trial investigation were reviewed and did not contain signs of
provocation, is insufficient. The court considering the case on
its merits is required to independently examine the materials
of the proceedings and provide its own reasoned assessment
regarding the presence or absence of provocation.

The Supreme Court’s conclusion was as follows: “As can be
seen from the case materials, in their appellate complaints, the
convicted person and defense attorney Y...n. among other argu-
ments, also claimed that the crime was deliberately provoked by
law enforcement agencies and the inadmissibility of evidence
obtained through covert investigative actions, which were relied
upon by the district court in the verdict. These arguments were
not properly examined by the appellate court, and no reasoned
response to them was provided in the court’s decision.
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In particular, in refuting the defense’s arguments regard-
ing provocation, the appellate court merely stated that these
circumstances were checked by the prosecutor, as indicated in
the text of the prosecutor’s decision dated July 1, 2014, about
conducting a special investigative experiment, which shows
that a review of the pre-trial investigation materials was con-
ducted and no signs of crime provocation were found by him.
However, the correctness of these conclusions by the prosecu-
tor was not checked by the appellate court, and no justification
for their confirmation was provided in the ruling” [9].

The next case, the Supreme Court’s ruling of July 11,
2018, in case No. 336/4522/15-k, is not as significant in the
context of our research, but the separate opinion of Judge
A.P. Bushchenko struck us as worth attention.

In particular, the separate opinion emphasizes that covert
investigative (search) actions are only possible when there is a
well-founded suspicion of a person committing criminal activ-
ity. Furthermore, it highlights the importance of a thorough
analysis of the behavior of the undercover agent, particularly
evaluating its passive nature, which is crucial to ensuring the
legality and admissibility of the gathered evidence [10].

The following excerpt from the separate opinion is worth
noting: “... The European Court of Human Rights (ECHR)
stated that when the defense raises the issue of provocation,
it is necessary to determine whether the crime would have
been committed without the involvement of the authorities.
Incitement occurs when relevant agents—whether law enforce-
ment officers or individuals acting under their instructions—not
only limit themselves to investigating criminal activity in a
predominantly passive manner but exert such influence on the
person as to encourage them to commit a crime that otherwise
would not have been committed, with the goal of enabling
the detection of the crime, obtaining evidence, and bringing
charges...” [10].

Judge A.P. Bushchenko also pays special attention to deter-
mining the moment when the covert operation began, as this is
crucial for determining whether the agents merely joined an al-
ready existing criminal activity or if they were the ones who initi-
ated it. This circumstance is decisive for the legal assessment of
the admissibility of the methods used and the evidence gathered.

“...Equally important is the fact that the prosecution did
not present to the court any—emphasizing, ANY—evidence ob-
tained as a result of close surveillance of the convicted person
for more than a month, which would confirm the statement
of INDIVIDUAL 2 from March 12, 2015, or indicate other
criminal behavior or intentions of the convicted person” [10].

We also fully support the following opinion: “I do not be-
lieve that in the context of the events of April 17, 2015, this
‘hint” meant anything other than an offer of a bribe. It is un-
likely that one could expect a bribe offer to sound like: ‘I pro-
pose that you receive an improper benefit from me for com-
mitting illegal actions in my favor, that is, committing a crime
as defined by Article 368 of the Criminal Code’” [10].

The above fragment of the separate opinion illustrates that
the formulation of an offer of an improper benefit often has
a veiled nature, which, in turn, significantly complicates the
distinction between the actual commission of a crime and un-
acceptable provocation by law enforcement.

A notable example in this context is also found in the
Supreme Court’s ruling of March 12, 2020, in case No.
591/4171/17, which states that a sign of provocation may be
the absence of a response from law enforcement after the first
episode of illegal behavior, as well as actual tolerance of the
continuation of criminal activity, which is conducted under
their control [11].

At the same time, in the Supreme Court’s ruling of Au-
gust 24,2023, in case No. 601/1704/19, an important aspect is
emphasized. The prosecutor, citing the European Court of Hu-
man Rights’ decision in the case “Berlizov v. Ukraine,” points
out that references to provocation are possible only if the de-
fendant admits to committing the alleged acts but claims they
were provoked by law enforcement officers [12].

The consequences of establishing the fact of provoca-
tion of a crime are quite clear from the perspective of crimi-
nal procedure. If it is proven that the evidence in a criminal
case was obtained as a result of provocation, such evidence
is considered inadmissible and automatically loses its evi-
dentiary value. This, in turn, may serve as grounds for a
verdict of acquittal or a review of the assessment of the
defendant’s guilt.
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