IOpuanunmnii HayKOBUI €1EKTPOHHUMN Ky pHAI

UDC 343.13
DOI https://doi.org/10.32782/2524-0374/2024-7/97

REGARDING THE ISSUE OF IMPROVING THE LEGAL STATUS OF THE VICTIM
AS A PARTICIPANT IN CRIMINAL PROCEEDINGS!

HOJ0 MUTAHHSA YAOCKOHAJIEHHSA TPABOBOT O CTATYCY INIOTEPIHIJIOTO
AK YHACHUKA KPUMIHAJIBHOTI'O ITPOBA J’KEHHSA

Davydenko S.V., Candidate of Legal Sciences, Assistant Professor,
Associate Professor at the Department of Criminal Procedure
Yaroslav Mudryi National Law University

The article analyzes certain aspects of the problem of protecting the rights, freedoms and legitimate interests of the victim. The publication
examines the situation in Ukraine in the context of observance of victims' rights in criminal proceedings. At the same time, the basic documents
aimed at multi-vector improvement of the legal status of the victim are analyzed in detail (in particular, the Strategic Plan for the Implementation
of the Powers of the Prosecutor's Office in the Field of Criminal Prosecution for International Crimes for 2023-2025 and the Concept for
the Implementation of the Mechanism for Supporting Victims and Witnesses of War and Other International Crimes), as well as the current
relevant law enforcement practice. It is proposed to consistently formulate regulatory algorithms for leveling the problematic aspects of ensuring
the rights of the victim in criminal proceedings under martial law.

In this context, it is stated that in the case of the ongoing armed conflict and the lack of actual access to the temporarily occupied territories
of Ukraine, the key task is to continuously promote the active participation of victims in criminal proceedings of certain categories.

It is emphasized that the current criminal policy of our country and the latest legislative initiatives are focused on the implementation and high-
quality realization of international standards for ensuring and protecting the rights of victims of various types of criminal offenses. The basis for this
long-term process should be the rules of international law and recommendations to Ukraine regarding its membership in the European Union, in
particular, in the area of accurate implementation of the EU standards.

It is advisable to emphasize that the generalized result of the regulatory framework for the special regime of pre-trial investigation and trial
under martial law and the consequences of Ukraine's derogation from certain international obligations directly affect the possibility of timely
and effective exercise by victims of their rights declared by the national criminal procedure legislation.

In this regard, the article states the urgent need to make regulatory adjustments to the current version of certain articles of the Criminal
Procedure Law, given the actualization of the issue of the correctness of the moment of acquisition of the procedural status of a victim by
an injured person.
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Y npe3eHTOBaHi CTaTTi JOCMIAXEHO OKPeMi acnekTu npobnemartviku 3axvcTy npaB, cBobof i 3aKOHHWX iHTepeciB noTepninoro. B pobori
BMBYAETLCA CUTYyaUis B YKpaiHi B KOHTEKCTi AOTPMMaHHS MpaB MOTEPNINuX Mig 4Yac 34iNCHEHHsI KpMMIHaMbHOrO npoBagkeHHs. [pyu ubomy
[eTanbHO npoaHani3oBaHi 6a3oBi JOKYMEHTW, CKepOBaHi Ha MoniBeKTOpHE YAOCKOHaNEHHs NpaBOBOro cTaTycy notepninoro (3okpema, Ctparte-
riYHWIA NNaH LWoAo peanisalii NOBHOBaXEeHb OpraHiB NpokypaTtypu y cdepi KpuMiHanbHOro nepecnigyBaHHs 3a BAMHEHHS MKHAPOAHUX 3MOYMHIB
Ha 2023-2025 poku Ta KoHuenuis peanisauii MexaHismy niaTpyUMK1 NOTEpMinMX i CBiAKIB BOEHHUX Ta iHLIMX MKHAPOOHMX 3MOYMHIB), @ TaKoX
cyyacHa perneBaHTHa NpaBo3acTOCOBHA NpakTuka. 3anponoHOBaHO NOCnifAoBHE (hOpMyBaHHS HOPMATUBHWX anropuTMIB HiBenidawii npobrneMHmx
acnekTiB 3abe3neyeHHs Npas NOTEPMINOro y KpUMiHaNbHOMY NPOBaKEHHI B yMOBAX BOEHHOTO CTaHY.

Y [aHoOMy KOHTEKCTi MPOrofioWyeThCs, WO B YMOBaX TPMBak4oro 36poiHOro KOHMMIKTY Ta BiACYTHOCTI (hakTUYHOro JOCTYny A0 TUMYaCOBO
OKYMOBaHWX TEPUTOPIN YKpaiHW KMHOYOBUM 3aBAAHHSIM MOCTAE HEBMHHE CMIPUSIHHA aKTUBHIl y4acTi MOTEPMINIMX B KPUMIHANBbHUX MPOBaXXEHHAX
NeBHWX KaTeropin.

MigkpecntoeTbes, WO cyvacHa KpyMiHanbHa MomiTvka Halloi Aep)kaBu Ta OCTaHHI 3akOHOA4ABMI iHILiaTVBM 30PIEHTOBAHI Ha iMMNeMeHTaLjo
Ta sKicCHy peanisavjto MiXXHapOAHUX CTaHAapTiB 3abe3neyeHHs Ta 3axMCTy NpaB NOTEPRINMX Bif Pi3HUX BUAIB KPUMIHANBbHUX NPaBOMOPYLUEHb.
MiarpyHTSmM Ans LubOro AOBrOTPUBANOro NpoLECy MatkoTb CTaTW HOPMU MiXKHApPOAHOrO Npasa Ta pekomeHAaauii YkpaiHi Wopo HabyTTa uneHcTBa
B €Bponeiicbkomy Coto3i, 30Kpema, B YaCTUHI akypaTHOro BNpOBaMXXeHHs cTaHaapTiB €sponericbkoro Cotoay.

[ouinbHO akueHTyBaTy, WO y3aranbHEHWI pe3ynbsTaT HOPMaTUBHOI pernameHTaLii 0cobnmMBoro pexumy 4oCyooBOro po3chifyBaHHS, Cyao-
BOTO PO3rNsAy B yMOBax BOEHHOTO CTaHy Ta Hacniaku BiacTyny YKpaiHu Big okpeMux MikHapoaHux 3060B’a3aHb 6e3nocepeiHbO BMMBaOTb Ha
MOXMNMBICTb CBOEYACHOI Ta eheKTUBHOI peanisallii NoTepninuM BnacHWX NpaBOMOYHOCTEN, AeKNapoBaHUX BITYA3HSHUM KpUMiHAIbHAM npoLie-
CyanbHUM 3aKOHOAaBCTBOM.

Y 3B’A3Ky 3 UMM, B poboTi KOHCTaToBaHa HaranbHa HeOoOXigHICTb BHECEHHS HOPMAaTMBHUX KOPEKTMB A0 UMHHOI pepakuii geskux ctaten
KPMMiHanNbLHOMO MpoLeCyanbHOro 3akoHy, 3 OrnsAy Ha akTyanisauilo NUTaHHS OO MPaBUMbHOCTI MOMEHTY HabyTTsi nocTpaxaanol ocoboto
npoLecyarnbHOro cTaTycy noTepninoro.

KntoyoBi cnoBa: notepninui, npouecyanbHUA CTaTyc, MXKHapoAdHi CTaHgapTu, ctaHgapTu €sponelicbkoro Coto3y, BiAMOBa Y BU3HAHHI
NoTepNinuM, OCKapXKeHHS.

Problem statement. One of the negative consequences
of the full-scale armed aggression of the Russian Federation
against Ukraine was the appearance of an unprecedented num-
ber of new challenges in the field of protection of victims'
rights in criminal proceedings and the need for urgent changes
in approaches to both the investigation of criminal offenses
and the implementation of priorities in the activities of the law
enforcement system. Despite the facts of temporary restric-
tions of constitutional human rights and freedoms, rights
and legitimate interests of legal entities caused by the existing
threat, victims of unlawful acts have the right to receive ade-
quate and comprehensive support.

! The article was prepared within the framework of the EURIZON H2020 project,
funded by the European Union under grant agreement No. 871072.

In the context of the ongoing armed conflict and the lack
of access to the temporarily occupied territories of Ukraine,
the key task is to promote the active participation of victims
in criminal proceedings, as they are an extremely valuable,
reliable source of evidence for establishing the circumstances
of crimes, bringing perpetrators to responsibility and ensuring
the resumption of justice [1].

The conduct of criminal proceedings under martial law
significantly enhances the relevance of the chosen topic,
determines the focus on the formation of an effective sys-
tem of guarantees of victims' rights and requires the creation
of mechanisms that would ensure real protection of the rights
ofthe victim, in particular, to compensation for damage caused
to him as a result of criminal offenses caused by the ongoing
hostilities in Ukraine [2, p. 28].
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Analysis of recent research and publications. In
the national doctrine of criminal procedure, considerable atten-
tion has been paid to the issues of protection and safeguarding
of the rights, freedoms and legitimate interests of the victim,
regulatory regulation and improvement of the legal status
at various stages of criminal proceedings in the following sci-
entific works of S. E. Ablamsky, Y. P. Alenin, L. I. Arkusha,
N. M. Akhtyrska, N. R. Bobechko, L. P. Vashchuk, V. V. Vve-
denska, V. K. Voloshyna, O. P. Gerasymchuk, I. V. Hloviuk,
M. 1. Goshovsky, O. V. Gryshchuk, Y. M. Groshevyi, Y. O. Gurd-
jie, L. M. Gurtieva, V. A. Zhuravel, D. Y. Kavun, O. V. Kaplina,
O. Y. Kostyuchenko, O. V. Krikunov, R. O. Kuibida,
O. P. Kuchynska, L. M. Loboyko, T. O. Loskutov, T. V. Matiek,
A.V.Murzanovskaya, V. T. Nor, T. V. Omelchenko, M. A. Ostro-
vska, S. I. Perepelytsia, D. P. Pysmennyi, V. G. Pozhar,
P. M. Rabinovych, O. O. Solonyova, G. K. Teteriatnyk,
1. A. Titko, M. 1. Tlepova, A. S. Tokarska, V. V. Topchii,
O. O. Torbas, O. Y. Khablo, Y. Y. Tsymbal, O. G. Shylo,
D. V. Yahunov, O. G. Yanovska and others.

At the same time, the pleiad of scholars who devoted the-
oretical and applied research to the unique status of the victim
did not fully cover some aspects of the outlined topic, because
in the context of dynamic European integration processes,
including the reform of the criminal procedural legislation
of Ukraine, the issue of creating and functioning of real effec-
tive mechanisms for ensuring and protecting the rights of vul-
nerable participants in criminal proceedings deserves special
attention, and therefore need to be further developed in order
to secure the necessary guarantees for victims that correlate
with the standards of the European Union.

In view of this main guideline, it is advisable to eliminate
the imbalance in the regulation of the rights of the victim in
criminal proceedings, taking into account procedural gaps
and defects in national legislation (which undoubtedly affects
the level of effectiveness of the available legal instruments).

The purpose of the article is to study the situation in Ukraine
in the context of ensuring the rights of victims in criminal pro-
ceedings, to analyze the strategic documents aimed at improv-
ing the legal status of the victim, and modern law enforcement
practice, and also to consistently formulate the normative algo-
rithms for leveling the problematic aspects of ensuring the rights
of the victim in criminal proceedings under martial law.

Presenting main material. In a global study of the issues
of conducting criminal proceedings in conditions of emergency
legal regimes, it should be noted once again that the special
regime of pre-trial investigation and trial in conditions of mar-
tial law, provided for in Section IX-1 of the Criminal Procedure
Code of Ukraine (hereinafter — CPC), is certainly an exception
to of the general procedure for carrying out criminal proceedings
and should refer to the form of judicial proceedings with enhanced
procedural guarantees for participants in criminal proceedings.

Under the provisions of part 2 of Art. 64 of the Consti-
tution, certain restrictions on rights and freedoms may be
imposed under martial law, specifying the duration of such
restrictions. However, the rights and freedoms provided for
in Articles 24, 25, 27, 28, 29, 40, 47, 51, 52, 55, 56, 57, 58,
59, 60, 61, 62, 63 of the Constitution cannot be restricted.
The Law of Ukraine “On the Legal Regime of Martial Law”
of May 12, 2015 contains similar provisions [3].

In context, recall that the priority tasks of criminal pro-
ceedings are, in particular, the protection of an individ-
ual, society and the state from criminal offenses, protection
of the rights, freedoms and legitimate interests of participants
in criminal proceedings (Article 2 of the CPC). It is fair to
emphasize that traditionally, criminal proceedings are ini-
tiated to ensure the protection and restoration of violated or
unlawfully restricted rights of victims of crimes and criminal
offenses. Therefore, the outlined tasks can be accomplished
through the development and implementation of effective
legal mechanisms to compensate for the imbalance of powers
of participants/parties.

The victim in criminal proceedings is endowed with a wide
catalog of rights provided for by the criminal procedural law,
however, as practice shows, there are a number of problems that
need to be urgently addressed to ensure the observance and reali-
zation of victims' rights at various stages of criminal proceedings
(in particular, the victim's condition (psychological, mental) in
connection with the events dictated by the introduction of mar-
tial law, stay in the temporarily occupied territory, the presence/
absence of the Internet during procedural actions, availability
of audio and video telecommunication equipment and other pro-
cedural features that may significantly complicate or even make it
impossible for the victim to exercise his/her rights).

Ukraine's current policy is focused on the implementa-
tion and high-quality realization of international standards for
ensuring and protecting the rights of victims of various types
of criminal offenses.

Undoubtedly, it should be borne in mind that in cases
of martial law, the state has the right to derogate from cer-
tain international human rights obligations. Thus, p. 1
of Art. 15 of the Convention for the Protection of Human
Rights and Fundamental Freedoms states: “In time of war
or other public danger threatening the life of the nation, any
High Contracting Party may take measures derogating from
its obligations under the present Convention only to the extent
required by the exigencies of the situation and provided that
such measures are not inconsistent with its other obligations
under international law” [4].

In addition, the content of p. 1 of Art. 4 of the Interna-
tional Covenant on Civil and Political Rights states that “in
time of public emergency in which the life of the nation is
threatened and the existence of which is officially proclaimed,
the States Parties to the present Covenant may derogate from
their obligations under the present Covenant only to the extent
required by the exigencies of the situation, provided that such
derogations are not incompatible with their other obligations
under international law, to the extent required by the exigencies
of the situation, provided that such measures are not incompat-
ible with their other obligations under international law and do
not entail discrimination solely on the grounds of race, color,
sex, language, religion or social origin” [5].

In turn, according to the provisions of Article 24 of the Law
“On the Legal Regime of Martial Law”, in accordance with
the International Covenant on Civil and Political Rights, in
the event of martial law, Ukraine immediately notifies the States
Parties to the Covenant through the UN Secretary-General
of the restrictions on human and civil rights and freedoms that
constitute a deviation from the obligations under the Interna-
tional Covenant, the extent of these deviations and the reasons
for such a decision. In addition, the notification shall specify
the date of termination of the deviations from the obligations
under the Covenant. Ukraine shall notify the UN Secretary-Gen-
eral of changes in the limit of deviations from the obligations
under the International Covenant or the duration of restrictions
on rights and freedoms and the reasons for this decision in
the manner prescribed by p. 1 and 2 of this Article [3].

The generalized result of the statutory regulation of the spe-
cial regime of pre-trial investigation and court proceedings
under martial law and the consequences of Ukraine's dero-
gation from certain international obligations directly affect
the possibility of timely and effective exercise by the victim
of his/her rights declared by the national criminal procedure
legislation. Despite the objectively determined inevitability
of these processes, the existing problem of ensuring and pro-
tecting the rights, freedoms and legitimate interests of the vic-
tim in criminal proceedings appears in a new view and becomes
extremely relevant during the martial law in Ukraine.

Taking into account the current realities, a Strategic Plan
for the implementation of the powers of the prosecutor's
office in the field of prosecution of international crimes for
2023-2025 was developed and approved by the General Pros-
ecutor on September 15, 2023.
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According to the provisions of this document, the Office
of the General Prosecutor has strengthened coordination
and consistent transparent cooperation with national and inter-
national partners to ensure institutional capacity, operational
and technical efficiency to facilitate fast and impartial jus-
tice and prosecution of perpetrators. Accordingly, the Office
of the General Prosecutor is taking the necessary measures to
establish the Coordination Center for Victims and Witnesses
Support, which is the beginning of the formation of a nation-
wide Mechanism for Supporting Victims and Witnesses of War
and Other International Crimes in accordance with the Con-
cept of its Development.

Taking care of the proper implementation of the basic
principles of activity in the exercise of their competencies,
the authorized representatives of the Prosecutor General's
Office will: (a) provide support and assistance to victims at all
stages of criminal proceedings, in particular to avoid re-trau-
matization; (b) ensure the guaranteed right of victims to par-
ticipate in criminal proceedings.

Among the strategic goals, the tasks of facilitating the nec-
essary support and protection of victims are proclaimed:

3.1. Implementation of a proactive approach to the iden-
tification of victims for the purposes of criminal proceedings
for the prosecution of international crimes, using international
cooperation tools for this purpose.

3.2.Implementation of gender-sensitive and victim-centered
approaches in the activities of pre-trial investigation and prose-
cution bodies in accordance with international standards.

3.3. Improvement and effective use of mechanisms to
ensure the safety of victims during pre-trial investigation
and court proceedings.

3.4. Effective coordination with other state agencies
and non-governmental organizations, as well as with author-
ized bodies of foreign countries and international justice insti-
tutions to strengthen support and protection of victims.

3.5.Establish and develop a Support Mechanism for Victims
and Witnesses of War and Other International Crimes, includ-
ing a referral mechanism based on the establishment of insti-
tutional arrangements between the Coordination Center for
Victims and Witnesses, law enforcement agencies, ministries
and departments, and other support services to take protection
measures and comply with security mechanisms, provide con-
sultations and other relevant assistance to these participants.

3.6. Implement specialized IT solutions to manage
and effectively coordinate efforts to identify, protect and pro-
vide quality support to victims, which will also ensure effec-
tive communication between all parties involved in the identi-
fication, protection and support processes.

In addition, building a sustainable multi-vector partnership
in this area requires ensuring constant interaction and exchange
of information with national and international non-govern-
mental organizations involved in the process of documenting
international crimes and/or supporting victims.

Through effective cooperation between the prosecutor's
office, pre-trial investigation agencies, national and interna-
tional partners, the Office of the General Prosecutor guaran-
tees: (a) expanding access to justice for victims at both national
and international levels; (b) ensuring their protection and sup-
port [6]. It is believed that the declared procedures should be
based on transparent criteria, which in the long term will ensure
fair justice and effective protection of the rights, freedoms
and legitimate interests of particularly vulnerable groups.

In correlation with the above policy document, the Con-
cept for the Implementation of the Mechanism for Support-
ing Victims and Witnesses of War and Other International
Crimes was adopted, and approved by the Order of the Office
of the Prosecutor General “On the Organization of the Work
of the Prosecutor's Office on Supporting Victims and Wit-
nesses of War and Other International Crimes” of April 11,
2023, No. 103 [7], which will guarantee the successful imple-
mentation of European Union standards.

Thus, the task of the Support Mechanism for Victims
and Witnesses of War and Other International Crimes is to take
measures to ensure that victims can fully and effectively par-
ticipate in criminal proceedings, are protected from second-
ary and repeated victimization, intimidation and retaliation,
and receive the necessary support to facilitate their recov-
ery, even in the situation of ongoing armed conflict and lack
of access to certain territories by the Ukrainian authorities. It
is in order to strengthen multidimensional protection of vic-
tims from psychological or physical harm, increase the level
of activity and effectiveness of their participation in criminal
proceedings, improve awareness of their rights, expand their
access to justice, protection measures and support services, as
well as to improve cooperation and communication between
state authorities and non-governmental organizations that it is
advisable to create a proper Support Mechanism.

The existing demand should be focused primarily on vul-
nerable victims of war crimes and other international crimes.
At the same time, the vulnerability of each victim should be
assessed individually based on personal characteristics, type
and circumstances of a particular crime (this means developing
standardized procedures for individual assessment of the risks
of secondary and repeated victimization, intimidation, revenge
and protection (prevention of physical and psychological
risks)). Therefore, special attention should be paid to older
persons and persons with special needs, victims of conflict-re-
lated sexual violence and torture, victims who have suffered
serious bodily injuries, and family members of persons whose
death was directly caused by the crime. In addition, children
who are victims are always considered vulnerable.

To meet these urgent needs, the structure of the Support
Mechanism is proposed: Coordination Center for Victims
and Witnesses as a separate independent structural unit within
the Prosecutor General's Office; coordinators for ongoing sup-
port of victims and witnesses who will act as part of the Coor-
dination Center; Interagency Working Group to improve
coordination and interaction between government agencies
and non-governmental organizations [7].

More effective protection of victims in criminal proceedings
in the context of the armed conflict will undoubtedly be facili-
tated by the timely provision of services to victims of criminal
offenses on a voluntary and conference basis by victim sup-
port coordinators, such as those provided for by the Support
Mechanism, such as: (a) informing victims about the assistance
the coordinator can provide; (b) explaining to victims their rights
in criminal proceedings; (c) assisting in obtaining legal advice
and representation, including referrals to free legal aid centers;
(d) familiarizing them with information on the status of pre-trial
investigation and court proceedings to the extent determined
by the criminal procedural legislation; (e) providing up-to-date
information on the time, date, place and results of court hear-
ings within the limits established by law; (f) informing victims
of what to expect from the criminal justice system; (g) con-
sulting on the risk and prevention of secondary and repetitive
victimization, intimidation and retaliation; (h) referring victims
to appropriate psychological, medical and social assistance ser-
vices; (i) physical accompaniment in court; (j) providing spe-
cial services for child victims, older persons and persons with
disabilities; (k) assistance with temporary accommodation for
those who need a safe place due to the imminent risk of second-
ary and/or repeated victimization, intimidation and retaliation;
(1) enhanced services for victims of serious or especially serious
crime; victims who are subjected to a criminal offense on a regu-
lar basis, are vulnerable or have been threatened or intimidated;
(m) targeted and integrated support for victims of a number
of specific categories, such as victims of sexual, gender-based
or domestic violence, including counseling; (n) assistance in
applying for payments to victims in need of emergency financial
assistance, if a mechanism is developed by the competent state
authorities [7]. We emphasize that the explanation of procedural
and other rights to the victim should in no way be formal.
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In order to work effectively with victims, premises with
a sufficient level of security, confidentiality and functionality,
as well as a comfortable atmosphere for psychological recov-
ery of victims, should be equipped, in particular, by using
pleasant lighting and colors, comfortable furniture and other
decorative elements that have a calming effect on communica-
tion. Play areas should be arranged for interaction with child
victims. In addition, victims should have access to printed
materials that outline their rights, basic information about
criminal proceedings, the roles of participants in the relevant
process, the types of assistance that can be obtained, etc.

It is extremely important that the Support Mechanism will
focus on the stages of reporting a criminal offense, pre-trial
investigation, trial and post-trial, as the failure to recognize,
ensure or violate the procedural rights and freedoms of the vic-
tim/survivor de facto are among the most traumatic factors that
lead to the formation of derivative harm and secondary victim-
ization, which are the source of the criminal justice system.

In this perspective, the issue of the moment when a victim
acquires the procedural status of a victim is actualized. Compliance
with this procedure is crucial for preventing secondary victimiza-
tion, as the status not only gives a person the right to refuse to give
explanations or testify against themselves (p. 1, Art. 63 of the Con-
stitution of Ukraine, par. 6, p. 1 Art. 56 of the CPC) (allowing
the victim to independently eliminate the possibility of causing
repeated and/or additional psychological and emotional suffering
arising from the recollection or reproduction of the circumstances
of the criminal offense), but also provides them with a full cata-
log of procedural rights for active participation in criminal pro-
ceedings. Their timely implementation by the victim is an effec-
tive means of preventing secondary victimization, as it allows,
through their actions and will, to restore the state and receive
compensation and satisfaction when the perpetrator is brought to
justice [8, p. 97].

According to p. 2 of Art. 55 of the CPC, the rights and obli-
gations of a victim arise from the moment a person files a com-
plaint about a criminal offense committed against him or her
or an application for involvement in the proceedings as a vic-
tim. That is, the mechanism of acquiring the procedural status
of'a victim does not a priori require a separate procedural deci-
sion by the inquirer, investigator, detective, or prosecutor to
recognize a person as a victim, but occurs by virtue of the vic-
tim's right to inform about the damage caused to him or her as
a result of a criminal offense.

This aspect becomes more important during the period
of the victim's greatest vulnerability — at the very begin-
ning of criminal proceedings, since the automatic acquisition
of the procedural status of a victim is a kind of guarantee
to a person on behalf of the state that the violation of his or
her rights, freedoms and legitimate interests will be recog-
nized, and the legal status that existed before the commission
of the criminal offense will be restored [8, pp. 97-98]. Thus,
the introduced autodynamic procedure for acquiring the pro-
cedural status of a victim excludes the discretionary power
of the investigator or prosecutor to grant this status in the case
when a person, exercising his or her procedural right, inde-
pendently files a statement, report of a criminal offense or appli-
cation for involvement in the proceedings as a victim. In this
case, there is no discretion, and the affected person receives
the procedural status of a victim on the basis of a regulatory pro-
vision of the law — parag. 1, p. 2, Art. 55 of the CPC [8, p. 99].

At the same time, it is justified to state that only a per-
son who has suffered moral, physical or property damage
as a result of a socially dangerous act should acquire
the procedural status of a victim in criminal proceedings
(p- 1 of Art. 55 of the CPC). Therefore, if there are obvious
and sufficient grounds to believe that a statement, report
of a criminal offense or application for involvement in the pro-
ceedings as a victim was filed by a person who has not suffered
moral, physical or property damage, the investigator or pros-
ecutor shall issue a reasoned decision to refuse to recognize

the victim, which may be appealed to the investigating judge
(p. 5 of Art. 55 of the CPC). Thus, the absence of the fact that
a certain person has been harmed is reflected in the procedural
decision, which must specify the content of the circumstances
that are the basis for the decision, the motives for this action
and their justification (par. 2, part 5, Art. 110 of the CPC).
The intrinsic motivation of this document implies not only
an analysis of the content of the statement/report received from
the victim, but also an examination of the entirety of the evi-
dence submitted in support of it and its thorough verification
during the pre-trial investigation.

An illustrative example of the misinterpretation
of these rules by some law enforcement officers (in this case,
the investigator) is the decision of the investigating judge
of the Sviatoshynskyi District Court of Kyiv: "On 07.12.2022,
the investigator of the Sviatoshynskyi Police Department
of the Main Directorate of the National Police in Kyiv, Sen-
ior Police Lieutenant PERSON_5, issued a decision denying
the motion of PERSON_8 in criminal proceedings regis-
tered in the Unified Register of Pre-trial Investigations under
No. 12022100080000035 dated 07.01.2022, referring to the fact
that all the necessary investigative (search) actions are being
carried out in the above criminal proceedings and the inves-
tigators see no grounds for recognizing PERSON 4 as a vic-
tim. ... Thus, the decision of 07.12.2022 does not contain
information about the content of the circumstances that are
the basis for its adoption, only formally states that the investi-
gator is conducting all necessary investigative (search) actions
in the above criminal proceedings and the investigator sees
no grounds for recognizing PERSON_4 as a victim. Thus,
the legislative requirements for the motivation of the decision
were not met by the investigator when making it" [9].

The results of the theoretical and applied developments
demonstrate that the obviousness and sufficiency of these
grounds is an evaluative concept which is determined in each
specific case based on the circumstances of the criminal offense,
the characteristics of criminal proceedings and the internal
conviction of the person who decides to refuse to recognize
a person as a victim, and may consist in stating various facts
that are relevant for this purpose. Therefore, the investigator
or prosecutor must have a sufficient amount of factual data/
information obtained in accordance with the requirements
of the criminal procedure law, which undoubtedly establishes
that the person initiating the criminal proceedings did not suf-
fer moral, physical, or property damage as a result of the crim-
inal offense. The foregoing makes it possible to summarize:
the issue of recognizing a person as a victim/refusal to recog-
nize a victim should not be within the discretionary powers
of the investigator, investigator, prosecutor, since the relevant
legislative provision establishes an unalterable obligation
of competent entities to make an appropriate decision if there
is sufficient evidentiary information that clearly confirms
the actual absence of any type of harm caused to a person by
a socially dangerous act [8, p. 99-100].

As an argument, we will use the ruling of the investigat-
ing judge of the Uzhhorod City District Court of Zakarpat-
tia Oblast, which dismissed the appeal against the investiga-
tor's decision to refuse to recognize the victim and to oblige
him to take certain actions: "According to the motivational
part of the appealed decision, the investigator states that in
the course of the pre-trial investigation of the said criminal
proceedings, no factual data was obtained and there is no
information that would prove that the applicant suffered moral,
physical or property damage. ... Having examined the investi-
gator's decision of 17.11.2023 to dismiss PERSON_3's appli-
cation for recognition as a victim, the investigating judge states
that it contains the reasons on the basis of which the appli-
cation was denied. Also, the investigating judge agrees with
the investigator's arguments that during the pre-trial investiga-
tion, at the time the applicant filed his motion to recognize him
as a victim in criminal proceedings, the last one did not pro-
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vide adequate evidence that he had suffered property or moral
damage as a result of a criminal offense, while the victim in
the criminal proceedings was his wife" [10].

To some extent, the content of the decision of the inves-
tigating judge of the Leninsky District Court of Kharkiv
to cancel the analyzed decision looks exemplary: "On
03/31/2023, PERSON_3 applied to the investigator with
a statement of recognition as a victim in criminal proceedings
No. 12022221220000307 of 03/18/2022. However, on
24.04.2023, PERSON_5, a senior investigator of the Spe-
cial Investigation Department No. 2 of the Kharkiv Regional
Police, issued a decision to refuse to recognize her as a victim,
given that the pre-trial investigation body has no grounds to
involve PERSON_3 as a victim at this time. ...

According to Article 19 of the Constitution of Ukraine,
public authorities and local self-government bodies and their
officials are obliged to act only on the basis, within the limits
of their authority and in the manner provided for by the Con-
stitution and laws of Ukraine. Article 24 of the CPC of Ukraine
guarantees the victim the right to appeal against procedural
decisions, actions or omissions of the investigating judge, pros-
ecutor, and investigator in the manner prescribed by this Code.
This right is one of the most important guarantees of protection
of citizens' rights and freedoms from violation by both the bod-
ies conducting pre-trial investigation and judicial control in
criminal proceedings and other persons involved in them.

... In order to ensure this right, the investigator is obliged
to ensure the possibility of its realization, that is, to explain to
the victim the procedure for appeal: how, in what cases and to
whom the applicant can apply to eliminate the violations com-
mitted against him. ...

According to par. 33 of the judgment of the European
Court of Human Rights "Shmalko v. Ukraine" and par. 44
of the judgment of the European Court of Human Rights
"Dalban v. Romania", the term "victim" within the meaning
of Article 34 of the Convention for the Protection of Human
Rights and Fundamental Freedoms means a person directly
affected by an act or omission that is the subject of judicial
proceedings. At the same time, a violation of the Convention
may occur even in the absence of damage. ...

The acquisition of victim status by an individual or legal
entity in criminal proceedings is based on a simultaneous
set of the following conditions: actual (the criminal offense
caused the relevant damage) and formal (filing a statement
of a criminal offense against them or a statement of involve-
ment in the proceedings as a victim). The law does not pro-
vide for the verification, consideration and resolution of such
an application, so a person acquires the status of a victim auto-
matically if the above conditions are met.

A person acquires the procedural status of a victim only on
the basis of a free expression of the person's will, which takes
place in an active form. The procedural form of such an expres-
sion of will may be: (a) submission by a person of a statement
about the commission of a criminal offense against him/her,
which is subject to registration in the URPTI and serves as
a prerequisite for the commencement of a pre-trial investiga-
tion; (b) submitting an application for involvement in the pro-
ceedings as a victim, which is subject to mandatory acceptance
and registration. Such an application must contain data on
the victim (individual or legal entity), the criminal proceedings
to which he or she is to be involved, indication and justification
of the grounds for acquiring the status of a victim, and a clearly
expressed request to be involved in the criminal proceedings
as a victim. The application is submitted to the body or official
who is currently conducting the criminal proceedings: during
the pre-trial investigation — to the investigator, prosecutor, dur-
ing the trial — to the court. In the absence of an expression of will
to recognize a person as a victim in criminal proceedings, such
person cannot be recognized as a victim. ...

At the same time, having examined the investigator's deci-
sion of 24.04.2023, the investigating judge concludes that it

does not meet the requirements of p. 5 of Art. 110 of the CPC.
The mentioned resolution contains only references to the pro-
visions of procedural legislation and the fact that there are cur-
rently no grounds for involving PERSON 3 as a victim, while
there are no motives on the basis of which the investigator
came to such a conclusion, and, accordingly, no proper justi-
fication for this. Thus, the investigating judge concludes that
the investigator's decision of 24.04.2023 does not correlate
with the general requirements of p. 5 of Art. 110 of the CPC, is
not properly motivated, which deprives the investigating judge
of the opportunity to verify the compliance of the mentioned
decision with the rules of criminal procedure legislation" [11].

In addition, when examining the possibility of appealing
to the investigating judge against the decision of the prose-
cutor, investigator, or coroner to refuse to recognize a victim
(par. 5, part 1, Art. 303 of the CPC), it is necessary to support
the position that emphasizes that: (1) the abolition of this res-
olution, ipso facto, gives the applicant the procedural status
of a victim, since it restores the effect of the normative pro-
vision of parag. 1, part 2, Art. 55 of the CPC; (2) the name
of the decision "on refusal to recognize a victim" (part 5
of Art. 55 of the CPC) can be considered incorrect and it
would be more accurate to call this decision "on deprivation
of the procedural status of the victim", since the decision must
be based on sufficient evidence that will obviously establish
the absence of harm in the future, and verification of informa-
tion about the harm caused to a person cannot be carried out
at once, and during this period of time the person will ipso jure
be in the procedural status of the victim [8, pp. 100—-101]. The
latter clearly indicates the need to amend the current version
of p. 5 of Art. 55 of the CPC, in which the phrase "the inves-
tigator or prosecutor shall issue a reasoned decision to refuse
to recognize the victim" should be replaced with a substan-
tially more correct construction — "the inquirer, investigator or
prosecutor shall issue a reasoned decision to deprive a person
of the procedural status of a victim".

Thus, the imperfection of the wording used by the legisla-
tor and the point gaps in the regulatory framework encourage
the development of scientifically sound proposals to the cur-
rent criminal procedure legislation, which, in their entirety,
will ensure the implementation and effective functioning
of the mechanisms for resolving these situations in criminal
proceedings.

Conclusions. To summarize, it should be emphasized
that a comprehensive improvement of the legal instruments
for ensuring the rights of participants to criminal proceed-
ings in accordance with the unified system of international
standards requires urgent amendments to the thematically
oriented national legislation, which will allow to effectively
resolve the issue of compensation for damage to a victim
of a criminal offense caused by the hostilities in Ukraine
and will help to increase the victims' trust in law enforce-
ment and judicial authorities of the State. In the present
difficult realities, this problem is of such a magnitude
that assistance to numerous victims should be organized
at the highest state level.

The scientific research of some key aspects of the pre-
sented issues and forecasting of the prospects for approxi-
mation of Ukrainian legislation to the standards of the Euro-
pean Union leads to the conclusion that the development
of the existing range of procedural guarantees of the rights,
freedoms and legitimate interests of such a participant in
criminal proceedings as a victim should include the following
components: (a) systematic extension of the scope and content
of certain rights and freedoms of victims to ensure the prac-
tical implementation of the selected protection measures;
(b) creation of an accessible, understandable and reliable legal
mechanism for protection and real reinstatement of the legal
status of the named participant in criminal procedural relations
(or transformation of the existing mechanism for its flexibility
and efficiency).
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