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The article examines the right to information in the system of human and civil rights and freedoms in Ukraine. It is emphasized that the right
to information is one of the most relevant in the era of digital and information development. Every day every ordinary citizen uses the legal
opportunities associated with the free receipt, use, distribution, storage and protection of information necessary for the implementation of their
rights, freedoms and legitimate interests. The purpose of this article is to clarify and theoretically generalize scientific knowledge about the place
and role of the right to information in the classification of human and civil rights and freedoms on various grounds. To achieve this goal, the following
tasks were identified: to summarize the current state of scientific thought regarding the concept of the right to information; provide a constitutional
and legal characteristic and argue the place of the right to information in the system of rights and freedoms in Ukraine, taking into account various
grounds for the classification of rights and freedoms. The research methods were chosen taking into account the purpose of the research; they
were the formal-logical method, the method of theoretical generalization, the method of system-structural analysis, the anthropological method,
etc. The concept of the right to information as a subjective human right was highlighted. Modern cataloging of human rights is inextricably linked
with the genesis of these rights, the emergence of new rights and freedoms. Thus, the article examines the place of the human right to information
in the classification of the rights and freedoms of man and citizen on the following grounds: by content; by the time of positive consolidation; by
the method of positive consolidation; by subjects; depending on the type of subject (or subjects of implementation); by the degree of absolutization;
depending on the form of consolidation; depending on their social significance (or by the nature of formation); depending on the civil status
of the person; depending on their significance for a person; by functional purpose. The definition of the “catalog of human rights” was further
developed. The right to information is one of the fundamental human and civil rights, and therefore requires close attention from scientists
and practitioners in order to further improve various aspects of its regulation in the current legislation of Ukraine.
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Y cTaTTi po3rnsAaeTbes NpaBo Ha iHbopMaLilo y cuctemi npas i cBo60A NoAMHK Ta rpoMagsHuHa B YKpaiHi. HaronowyeTbcs Ha Tomy, Lo
npaBo Ha iHhopMmaLlito BUCTYNae OQHUM i3 HabinbLL akTyanbHUX B €Noxy LiMdpoBoro Ta iHopmaLinHoro po3suTky. LLloaHs koxeH nepeciuHui
rPOMajsiHUH BUKOPUCTOBYE NPaBOBi MOXIMBOCTI, MOB’AA3aHi 3 BiNbHUM OfepXXaHHSAM, BUKOPUCTAHHSAM, MOLIMPEHHAM, 30epiraHHsAM i 3aXMcTom
iHbopmaii. MeToto cTaTTi € 3'iCyBaHHS Ta TEOpPETUYHE y3ararnbHEeHHS HayKOBMX 3HaHb LLOAO MiCLs Ta pori mpasa Ha iHbopmalLilo y knacudika-
Lii npaB i cBo6oA, NOAVHM Ta rpOMaAsiHUHA 3a PisHUMKM niacTaBamu. [ins 4OCArHEHHS NOCTaBneHoi MeTW Bynu BUAINEHI Taki 3aBAaHHS: y3ararnb-
HWUTW Cy4acHMWiA CTaH HayKoBOi AYMK LLIOAO NOHATTS MpaBa Ha iHhopMaLio; HaAaT KOHCTUTYLIVHO-NPABOBY XapakTEPUCTUKY N apryMeHTyBaTh
MicLe npaBa Ha iHdopmalLiito y cuctemi npas i cBobog B YkpaiHi 3 ornsgy Ha pisHOMaHiTHI nigcTtaBu Ans knacudikauii npas i ceoboa. Metoam
pocrigxeHHst 6ynu BubpaHi 3 ornsigy Ha MeTy JOCRILXEHHS!; HAMU BACTYNUNK (pOpMarnbHO-MOMYHUIA, METOA TEOPETUYHOTO Y3aranbHEHHS!, CUC-
TEMHO-CTPYKTYPHOrO aHaniay, aHTponomnoriyHuin Towo. BucsitneHo NnoHATTSA npaBa Ha iHbopMaLito sk cy6’ekTuBHoro npasa noauHu. CyyacHa
KaTanorisavisi npae NoAMHA HEPO3PUBHO MOB’si3aHa i3 'eHEe30t0 Liyx Npae, NOsIBOK HOBWX Npae i ceoboa. Tak, y cTaTTi AocnimkeHo micue npaea
nMioaMHN Ha iHdopMaLiio y knacudikauii npas i cBobog MogMHU Ta rpoMagsHvHa 3a TakvMuy nigcTaBaMu: 3a 3MICTOM; 3@ YacoM MO3UTUBHOIO
3aKpinieHHs!; 3a cnocoboM NO3UTUBHOTO 3aKpinyieHHs!; 3a cy6’ekTamu; 3anexHo Big Buay cy6’ekta (abo 3a cy6’ektamum peanisalii); 3a cTyneHem
abcontoTu3adii; 3anexHo Big opMy 3aKpiNMeHHs; 3anexHo Bif coLianbHoOl 3HavyLwocTi (abo 3a XapakTepoM YTBOPEHHS); 3aneXHO Bif rpoma-
[SIHCbKOTO CTaHy 0cobu; 3aMnexHo Bif 3HAYEHHS ANS NIOAWHY; 38 (YHKLIOHANbHUM NpU3HaYeHHsIM. PO3BMHYTO BU3HAYEHHSI NOHSTTS «KaTanor
npas noanHuy. MpaBo Ha iHdopMaLito € OAHWUM i3 OCHOBOMONOXHMX NPaB NOAVHM Ta rpoMaasiH1Ha, a ToMy noTpebye npuckinnueoi yBaru 3 6oky
HayKOBLIB i NPaKTUKiB 3 METO MOAAMbLLOrO YAOCKOHAMNEHHS Pi3HOMAaHITHUX acnekTiB MOro YHOPMYBaHHS Y YIHHOMY 3aKOHOAABCTBI YKpaiHu.

KntouyoBi cnosa: npasa ntoanHu, knacudikauis npas NAVHK, cucTeMa npas NioanHK, Cy6 eKTUBHI NpaBa, NpaBo Ha iHbopMalLlito.

Introduction. The XXI century is a time of rapid develop-
ment of human and civil rights and freedoms, characterized not
only by the emergence of new rights, but also by the expan-
sion of the content of existing ones. According to the Constitu-
tion of Ukraine, the content and direction of the state’s activi-
ties are determined precisely by human rights and freedoms
(part 2 of article 3). It is difficult to overestimate the need
for full and comprehensive legal regulation of human rights
and freedoms, their realization, implementation of interna-
tional legal standards into domestic legislation, etc. The right
to information is one of the most relevant in the era of digi-
tal and information development. Every day, every ordinary
citizen uses the legal opportunities associated with the free
receipt, use, distribution, storage and protection of informa-
tion necessary for the implementation of their rights, free-
doms and legitimate interests (i.e. in the definition of the Law

of Ukraine “On Information” from 02.10.1992 Ne 2657-XII
with appropriate changes and additions).

It should be noted that it is rather difficult to clearly
and unambiguously determine the place of the human right
to information in the system of rights and freedoms. This
is explained by a number of factors, among which one can
note insufficient theoretical research, the lack of a unified
view of scientists and practitioners on the concept and con-
tent of this right, as well as the corresponding gaps and con-
tradictions in the current legislation of Ukraine. That is why
an attempt at theoretical generalization with the aim of further
defining the right to information in the classification of human
rights and freedoms on various grounds seems appropriate.

The right to information — subjective human right

First of all, it should be noted that the right to information
should be considered precisely as a subjective right. Scientists
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have different understandings of the concept, content, signs
of subjective rights. As noted by I.V. Venediktova, the imple-
mentation of subjective law presupposes the presence of three
possibilities: 1) the ability of an authorized person to carry out
unilateral actions within the limits of his/her right; 2) the abil-
ity to require the obligated person to perform certain actions;
3) the ability to apply to state authorities for the protection
of the violated right [1, p. 113].

A slightly different theoretical position is that subjec-
tive human rights are considered as: 1) the ability to enjoy
a certain social benefit (to satisfy their interests and needs);
2) the opportunity to act (the right to their own behavior
of a person with legal capacity); 3) opportunities to demand
(the right to decent behavior of others); 4) the possibility
of protection (the right to appeal to the competent authori-
ties of the state and activate the coercive mechanism if
the right is violated [4, p. 46].

Let’s refer to part 2 of art. 34 of the Constitution of Ukraine,
which proclaims that everyone has the right to freely collect,
store, use and disseminate information orally, in writing, or in
any other way — of his choice [6] and part 1 of art. 5 of the Law
of Ukraine “On Information”, which states that everyone has
the right to information, which provides for the possibility
of free receipt, use, dissemination, storage and protection
of information necessary to exercise their rights, freedoms
and legitimate interests [11].

As you can see, the abovementioned norms already make
it possible to characterize the human right to information as
subjective, since they fix the list of legal opportunities that this
or that person uses. Such opportunities can be called «activey,
since for their realization a person needs to perform certain
actions. By carrying out these actions, a person can satisfy his
own interests and needs.

The current legislation of Ukraine details the given basic
fundamental provisions, securing the system of guarantees
of the right to information (in particular, in article 6 of the Law
of Ukraine “On Information”). Among these guarantees, there
are also norms according to which the right to information
is ensured by the creation of an appropriate implementation
mechanism (clause 1 of part 1 of article 6); creating oppor-
tunities for free access to statistical data, archival, library
and museum funds, other information banks, databases,
information resources (clause 2, part 1, article 6); the con-
solidation of the duties of the subjects of power: to inform
the public and the media about their activities and decisions
made (clause 3, part 1, article 6); determine special units or
responsible persons to ensure access to information for those
who request it (clause 4 of part 1 of article 6); implementa-
tion of state and public control over the observance of leg-
islation on information (clause 5 of part 1 of article 6), as
well as establishing responsibility for violation of legisla-
tion on information (clause 6 of part 1 of article 6). As you
can see, the legislator clearly indicates the legal possibili-
ties to “demand”, in particular, from certain officials to act
in a certain way, satisfying the legal possibilities enshrined
in the law that correspond to the content of the human right
to information.

Considering the abovementioned, it is impossible not to
agree with the opinion of E. Chernykh that subjective law in
comparison with law in the objective sense is distinguished by
a sign of greater concreteness in the context of personalization
[13,p.217].

The right to information in the classification of human
rights

As M.M. Matskevich rightly notes, human rights
and freedoms are a category that is constantly evolving,
its content, legal content and wording change [8, p. 61].
From the most fundamental right — the right to life, the list
of human and civil rights and freedoms has expanded signifi-
cantly, which allows scientists and practitioners to talk about
the “catalog of human rights”.

The catalog of human rights should be understood as
the entire set of rights and freedoms guaranteed by interna-
tional standards and the internal legislation of the state. The
presence of a large number of human rights, in addition to
combining them into the so-called “catalog”, makes it pos-
sible to carry out classification on various grounds. The clas-
sification of human rights should be understood as the division
of the entire set of human rights into separate groups (catego-
ries), depending on separately defined criteria.

Why is this important from a practical point of view?
Human rights, like any sphere of human activity, requires its
own logical ordering, without which it is impossible to com-
prehend their entire totality. Human rights are heterogeneous
in their content, characterized by varying degrees of con-
solidation and provision by the state. That is why the deter-
mination of the place of each separate right in the complex
and multifaceted system of human rights undoubtedly serves
as a definite guideline for both scientists and practitioners,
and also, first of all, for the legislator. At the same time, it is
extremely important to clearly define the criteria (grounds) for
classification, since incorrectly defined criteria are the basis
for the incorrect distribution of human rights into groups,
which, in turn, distorts the idea of human rights. The greatest
practical importance for determining the place of each indi-
vidual human right in the system of rights and freedoms is in
the adoption of the Basic Law of the state, the development
of current laws, etc., which, as N.A. Elnikova notes, can help
to ensure the completeness and validity of the sequence of pre-
sentation of such rights in legislation [3, p. 81]. The opinion
of I.L. Litvinenko is quite efficient in this regard: “the classifi-
cation of human rights is not an end in itself. The task of such
a species distribution is to optimize the system of human rights
and freedoms in order to increase the efficiency of their imple-
mentation” [7, p. 63]. To determine the human right to infor-
mation, developed and already known to the science of consti-
tutional law, the classification of human rights and freedoms
will be applied.

The most common is classification of rights by content.
According to it, human rights are allocated in accordance with
the spheres of public life into personal, political, economic,
social and cultural. The ability of an individual to freely, at his
own discretion (i.e., without the intervention of others), to
determine his behavior in the sphere of his private life is, as it is
known, the content of personal moral rights (A.A. Odintsova,
E.V. Dergachev, 2013).

According to the time of the positive consolidation
of human rights and freedoms, they are divided into three gen-
erations:

— the rights of the first generation — inalienable personal
(civil) and political rights, enshrined as a result of bourgeois-
democratic revolutions;

— the rights of the second generation — socio-economic
rights enshrined as a result of the struggle of workers to improve
their economic situation and improve their cultural status)

— the rights of the third generation — collective (or soli-
dary) civil and political rights enshrined after the Second
World War — for example, the right to peace, the right to self-
determination of peoples, etc.); and now we are talking about
the formation of the fourth generation of human rights, which
include biological rights or rights in the field of information
technology.

The place of the right to information is determined in
different ways by scientists in this classification. Several
approaches can be distinguished:

1) the right to information applies to all generations
[2,p.- 119; 9, p. 116];

2) the right to information is attributed only to the third
generation of human rights, taking into account the time frame
of their consolidation [10, p. 20; 12].

According to the method of positive consolidation, human
rights are divided into positive and negative. The right to infor-

191



Ne 8/2020

mation should be attributed specifically to positive rights, since
for its implementation it is necessary to take appropriate active
actions by the state (for example, subparagraph 1 of para-
graph 3 of article 10 of the Law of Ukraine “On Access to
Public Information” enshrines the obligation of information
managers who own information about the person, to provide it
freely and free of charge at the request of the persons to whom
it concerns, except in cases provided by law).

Depending on the subject, the rights are divided into rights
of a person and the rights of a citizen. In order to determine
the place of the right to information in this classification, it is
necessary to refer, first of all, to the text of the Constitution,
part 1 of art. 34 of which stipulates that this right belongs to
“everyone”. The category “citizen” is narrower in its content
and is included in the category “everyone” used in the Basic
Law. That is why the right to information is classified as a right
of a person.

Depending on the #ype of subject (or on the subjects
of realization), human rights are divided into individual
and collective rights. The current legislation establishes that
information requestors can be individuals and legal entities,
as well as associations of citizens without the status of a legal
entity (except for subjects of power) (subparagraph 1 of para-
graph 1 of article 12 of the Law of Ukraine “On Access to
Public Information”, 2011).

According to the level of absolutization, there are abso-
lute rights (that is those that are not subject to limitation)
and rights that can be limited. The constitutional right to
information belongs to the second group. According to
part 2 of art. 34 of the Constitution of Ukraine, the human
right to information may be limited by law in the interests
of national security, territorial integrity or public order in
order to prevent disorder or crime, to protect public health,
to protect the reputation or rights of others, to prevent the dis-
closure of information received in confidence or to ensure
authority and impartiality of justice (Constitution of Ukraine,
1996). Restrictions on the realization of the right to informa-
tion are also enshrined in part 2 of art. 10 of the Convention for
the Protection of Human Rights and Fundamental Freedoms,
1950. At the same time, the Constitutional Court of Ukraine
in its decision in case Ne 3-154/2019 (3522/19) dated Janu-
ary 22, 2020 noted that the right to access to information is
not absolute and may be limited. Moreover, such restrictions
must be of an exceptional nature, pursue a legitimate aim, be
necessary in a democratic society, and at the same time, most
importantly, be provided by the law of Ukraine.

Depending on the form of consolidation or on the source
of law in which the right is enshrined, rights are distinguished

on those, which are fixed in the Basic Law; rights enshrined
in international acts; rights enshrined in the laws of Ukraine.
The right to information is reflected in all three categories.
Among international acts, the Universal Declaration of Human
Rights of 1948, the Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950, the International
Covenant on Civil and Political Rights of 1966, etc. should be
noted. The right to information is directly enshrined in the text
of the Constitution of Ukraine in art. 34, 50. With regard to
the laws of Ukraine, it is worth noting here the Law of Ukraine
“On Information” 1992, the Law of Ukraine “On Access to
Public Information” 2011, the Civil Code of Ukraine 2003, etc.

Depending on their social significance (or by the charac-
ter of formation/depending on their significance for a person),
basic (fundamental) and complementary rights are distin-
guished. Basic (fundamental) rights reflect the most significant
interests of a person; therefore, the right to information should
be classified as a fundamental one.

Depending on the civil status of a person, human rights
are divided into the rights of a citizen, the rights of a foreigner
and the rights of a stateless person. In this case, all three
of the above categories have the right to information.

According to the functional purpose, rights are divided
into material and procedural. Since the material norms provide
for the rights and obligations of subjects of law in the field
of material and intangible benefits; fix the legal facts that cre-
ate, change and terminate the legal relationship of the defini-
tion; contain an indication of the possibility and limits of using
material, socio-political, ideological, organizational and legal
means of ensuring the effectiveness of law enforcement acts
(A.N. Dudnik, 2008), then the right to information should be
attributed to material rights.

Conclusions. Subjective rights are a dynamic category.
They change, evolve and expand their content and scope over
time. At the same time, we have the opportunity to observe
a controversial situation in which the subjective rights
and freedoms of a person, on the one hand, are constantly
in the focus of the state and society, and on the other hand,
they are constantly criticized and to a certain extent leveled
out. Taking into account the versatility and meaningfulness
of the right that is being investigated, it is not always possible
to refer it to one of the groups within the known classifica-
tions, since, as one can see, it can be simultaneously assigned
to several categories. At the same time, the right to information
is one of the fundamental human and civil rights, and there-
fore requires close attention from scientists and practitioners
in order to further improve various aspects of its regulation in
the current legislation of Ukraine.
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