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CratTs npucssveHa npobnemaruui Tiei kKaTeropii CyA0BKUX CNOPIB, MiACTABOK SKKX € BiAMOBA y NPUNHATTI Ha poboTy. AHanidyeTbCs MpakTuka
BepxosHoro Cyay (gani — BC) i Eponeiicbkoro Cyay 3 npas nwoguHu (gani — €CIIT).

Haronowyetbca npo HeLoNyCTUMICTb 3aCTOCYBaHHSA OO BKa3aHOi KaTeropii MigxomiB, CXOXMX 3 TUMM, WO 3aCTOCOBYHOTHCS A0 LMBINbHO-
npaBoBUX Ny6niuyHUX JOroBopiB. Tak, B OCTaHHiI kaTeropii Aie npasuno, 3a sikWM AOTOBIp MatoTb YKIACTU 3 KOXHUM, XTO BUSIBUTb BOJHO O MO0
yKnaZeHHsi (3a HasiBHOCTI B NPOAaBLisi TOBAPHMX 3anaciB i MOXIIMBOCTI yknazeHHs Jorosopy). LLlono Tpynosux cnopis 3ragaHoi kateropii, To cama
NULLIE HasIBHICTb BakaHcii He 03Hayae 060B’sI3Ky poboToAaBLS YKIACTV TPYAOBWIA JOrOBIp 3 KOXHUM, XTO [0 HbOrO 3BEPHETLCS. Takuii 060B’s130K
y HbOrO B3arani He BUHMKae, agxe Le 6 nopyllysano npaso poboTofasus Ha npodeciiHuii Aobip npauisHukis. OgHak, BC Haronowye Ha icHy-
BaHHi kaTeropii ocib, 3 AkuMK yknageHHs TpyAoBOro AoroBopy € 060B’sA3koBUM. [o Ui kaTeropii, 30kpemMa, Hanexartb npawiBHUKY 3anpoLUeHi Ha
poboTy B MOpsiAKy NepeBeAeHHs, Monogi cnewianicTu, Skvx B yCTaHOBEHOMY 3aKOHOM MOPSAKY HanpaeneHo Ha poboTy [0 Liel opraHisaLlii Towwo.

3aranom BC akueHTye Ha ABOX OCHOBHWX acnekTax, siki Crif nepesipuTyt Npu po3rnsgi CnopiB NPO HE3aKOHHICTb BiAMOBW Y MPUNHATTI Ha
poboTy: 1) HanexHiCTb No3nBaya A0 KaTeropii 0cib, 3 AKMMKW YKIageHHs TPYA0BOro AOroBopy € 060B’A3KOBUM; 2) HAsABHICTb AVCKPUMIiHALLii, TOGTO
[OVCKpUMIHALHWIA XapakTep MiacTaB, 3 kX no3usayesi 6yno BiAMOBMNEHO Y NPUAHSTTI Ha poboTy.

AKLIO Bka3aHi ABa MyHKTV He MiATBEPAWNMCH, CYAM SK MPaBuWIIo, BiAMOBISIOTL MO3MBAYeBi Y 3a40BOMEHHI No3oBy. BC Haronolye Ha npasi
poboTofaBLs BeCTW npodeciiiHuin fobip kaHaAMAATIB, TakMM YMHOM BiH Mae NpaBo 0b6paTi OAHOrO 3 HasIBHKX KaHaMAATIB abo He 0b6paTu )oAHOrO.
Mpu uboMy niAcTaBa BiAMOBU He MOXe BYTW ANCKPUMIHALINHOL.

Y cratTi po3msHyTo Takox piweHHs €CIIT y cnpasi «tOpuny npotn XopsarTii», Ae Cya BCTAaHOBMB HasBHICTb AMCKPUMIHALIT 3a cTaTTio
i BUCIOBMB 3aHEMOKOEHHS LLIOAO MIATEKCTY HaLioOHaNbHUX pilleHb XOPBATCbKUX CYAIB Ta iHLUKMX OpraHiB, 3a SKUMU PakTU4HO MaeTbCs Ha yBasi,
LLO XiHKV HEe MOBWHHI NpaLtoBaTi abo wykat poboTy Mif Yac BariTHOCTI abo HaBiThb Todi, KONW NPO BariTHICTb JOCTEMEHHO HEBIZOMO, arne BoHa
mMoxnmea. Ha gymky Cyay, Taki reHaepHi CTepeoTUnm € CEpPo3HOI0 NePELLKOAOK A0 AOCATHEHHS CNPaBXHbOI reHAEPHOI PIBHOCTI.

Kntouosi cnoBa: BepxosHuii Cya, €sponeicbkuii Cyn 3 npaB NOAVHKM, CyaoBa NpakTyka, TPyAoBi CNopy, BiAMOBa Y NPUAHSATTI Ha poboTy,
[OVCKpUMIHALLA, NpaBa XiHOK.

The article is devoted to the problems of that category of litigation, the basis of which is the refusal to accept a job. The practice of the Supreme
Court (hereinafter — Supreme Court) and the European Court of Human Rights (hereinafter — ECtHR) is analyzed.

It is emphasized that it is inadmissible to apply to the specified category approaches similar to those applied to civil-law public contracts.
So, in the last category, there is a rule according to which the contract must be concluded with anyone who shows the will to conclude it
(provided the seller has inventory and the possibility of concluding a contract). As for labor disputes of the mentioned category, the mere presence
of a vacancy does not mean that the employer is obliged to conclude an employment contract with everyone who applies to him. He does not
have such an obligation at all, because it would violate the employer's right to professional selection of employees. However, the Supreme
Court emphasizes the existence of a category of persons with whom the conclusion of an employment contract is mandatory. This category, in
particular, includes employees invited to work in the order of transfer, young specialists who are sent to work in this organization in accordance
with the procedure established by law, etc.

In general, the Supreme Court emphasizes two main aspects that should be checked when considering disputes about the illegality
of a refusal to accept a job: 1) the plaintiff belongs to the category of persons with whom the conclusion of an employment contract is mandatory;
2) the presence of discrimination, that is, the discriminatory nature of the grounds on which the plaintiff was denied employment.

If the specified two points are not confirmed, the courts, as a rule, deny the plaintiff the satisfaction of the claim. The Supreme Court
emphasizes the right of the employer to conduct a professional selection of candidates, thus he has the right to choose one of the available
candidates or not to choose any. At the same time, the reason for refusal cannot be discriminatory.

The article also considers the decision of the ECtHR in the case "Jurci¢ v. Croatia", where the Court established the existence of gender
discrimination and expressed concern about the implication of the national decisions of the Croatian courts and other authorities, which actually
imply that women should not work or seek work under during pregnancy or even when pregnancy is not known for sure, but it is possible.
According to the Court, such gender stereotypes are a serious obstacle to achieving true gender equality.

Key words: Supreme Court, European Court of Human Rights, case law, labor cases, refusal of employement, discrimination, women's
rights.

IocranoBka mnpodiemu. Sk BiJOMO, TPYHOBiI CIOpU
MOKYTh BUHUKATH HE JIUIIE [TiCIIs YKIaAeHHs TPYLOBOIO A0T0-
BOpY YM BHACIIIOK HOTO pO3ipBaHHs, a il 10 HOTO yKJIaCHHSI.
CrpaBu Ipo BU3HAHHS BiIMOBH B YKJIaJICHHI TPYZOBOTO IOTO-
BOpPY HE3aKOHHOIO HE € TAKUMH NOIIHPEHUMH, SIK 1HIIII KaTero-
pii TPYOOBUX CIOPiB, OJHAK 3yCTPiYalOThCS B MPAKTHUII CyHiB
i, 30kpema, BepxoBnoro Cyny.

AHaJi3 ocTaHHIX 10ocTixKeHb i nyoikaniii. BignosigHo,
LISl KaTeropis cIpas IpUBEPTa€e yBary AOCIIIHUKIB. 30KpeMa,
1if npucesiueni npaui M. I1. [lu6ans, A. B. €ppemonoi, Kono-

nenbieBoi O. O., O. M. Spomenka [1-4] ta in. Brim, npak-
tuka BC MOCTifiHO NMONOBHIOETHCSI HOBUMH PILICHHSMH, L0
MICTSITh BUCHOBKHM 3 NMUTaHb 3aCTOCYBaHHS HOPM MaTepiaib-
Horo npaBa. €ECITJI Texx HeloAaBHO MPHUIHSAB HU3KY PIllICHb,
IO € PeJICBAHTHUMH JIaHIi TeMi, a OT)Ke MOTPeOyIOTh HayKO-
BOT'O OCMHCJICHHS. BUCBITIICHHS 3ra/laHUX acleKTiB i € METOI0
HaIoi myOoikarii.

[TuTaHHS HE3aKOHHOCTI BiIMOBH y IPUHHSTTI HA POOOTY —
e TiepeyciM Mouryk 0ajlaHcy MixK iHTepecaMu poOOTONaBIIS
i MOTEHIIHOTO TpaliBHUKA. Y 1iit cdepi podoTonaBelb Hali-
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JICHUI TIPaBOM PO3Cyy, aJpKe OOMPaloud MK KiTbKOMa KaH-
JMJaTaMH BiH LIJIKOM 3aKOHHO KEepyeThCsl BIACHUMHU Oi3Hec
iHTepecamy, iHTepecaMu BIacHoi cpasu. HasBHiCTh BakaHCil
HE o3Hauvae, M0 KaHauaara, SKWil Oakae 3aliHATH BaKaHTHE
Micie 3000B’s13aHI NPUHHATA Ha POOOTY, HABITH SIKIIO BiH
BIJIMOBi/1a€ MEBHUM (HOPMATHHAM BHMOTraM. [HaKIIe KaxydH,
HE CIiA po3MIAgaTH TPYAOBHM JIOTOBIp 3a aHAJOTi€l0 10
myOJIIYHOTO JIOTOBOPY B IMBIJIBHOMY IPaBi, JIe MiIPUEMEITH
3000B’s13aHUI YKJIACTH JIOTOBIp 3 KOXKHUM, XTO 3BEPHETHCS
JI0 HBOTO, 32 YMOBH HasiBHOCTI ToBapy. HasBHiCTh BakaHCIT He
1030aBisie poOOTOAABI MpaBa 3AIHCHIOBATH NOOIp MpamiB-
HUKIB, 00UpaTH cepe/l KaHaAnuAaTiB ado i He 00paTh KOIHOTO
cepe]l HasIBHUX.

IIpo ue naragye i BepxoBuuii Cyn. Tak, y mocraHoBi
BC Big 22.12.2021 y cnpasi Ne 483/1615/20 npoBamxeHHs
Ne 61-2803cB21 [5] mpo BH3HAHHS BiJIMOBH y MPHUHATTI Ha
poboty HezakoHHOI Cyl, BIacHe, IIHIIOB 10 BHCHOBKY IPO
BIJICYTHICTh MiJCTaB il Takoro Bu3HaHHS. BC Haronocus,
110 3a npaBuiiamu ct. 22 K3IIT Ykpainu 3a60poHseThcst HE00-
IPYHTOBaHa BiZIMOBa y TpUHHSATTI Ha poOoty. 3rimHo KoH-
crutyuii YkpaiHu Oyap-sike mpsiMe abo HempsiMe OOMeKEeHHs
YK BCTAQHOBJICHHS NPSIMHUX 200 HEHPSIMUX TIepeBar Mmpu yKia-
JCHHI, 3MiHI Ta IPUNUHEHHI TPYIOBOTO JOTOBOPY 3aJICKHO
BiJl TIOXOJI)KEHHSI, COLIAJIBHOTO 1 MalHOBOTO CTaHy, pacoBOl
Ta HAliOHAJIBHOT MPHHAIEKHOCTI, CTaTi, MOBH, MOJITHUYHHX
HOIVIAIB, PeNiriiHUX MEpeKOHAHb, WIEHCTBA y mpodeciiiniit
CHILi 4M iHIIOMY 00’ €IHAaHHI TPOMAJSH, POLY 1 Xapakrepy
3aHSATh, MIiCILSl IPOXKUBAHHS HE JIOITyCKaeThes. Bumorn momo
BiKy, pIBHSI OCBITH, CTaHY 30POB’s IPAL[IBHUKA MOXXYTh BCTa-
HOBJTIOBATHCH 3aKOHOJABCTBOM YKPAiHH.

IIpu po3musini cpaBu Takoi Kareropii cyq 000B’S3KOBO
ITOBUHEH BCTAHOBUTH, UM HE HAJIEKUTH ITO3MBaY 710 KoJIa 0cCio,
3 SKUMH poOOTOAaBelb 3000B’S3aHHUN YKJIACTH TPYIOBHI
jorosip. Jlo Takux oci0 HaleXuTb, 30KpeMa, IpalliBHUKH,
3ampolreHi Ha poOOTy B MOPSAAKY MEpeBEACHHS, MOJOMI CIe-
LiaJIiCTH, SIKUX B YCTAHOBJIEHOMY 3aKOHOM TMOPSIKY HAIpaB-
JIEHO Ha poOOTY JI0 1€l opraxizarii Tomno. Y 3rajiaHii crpasi
[103MBa4 HE HaJIeKaB JI0 Koja Takux ocib. HaromicTs, moca-
noBa [HCTpyKIisl KOMipHHKA, — TTOCaaH, HA Ky NPETEHIyBaB
mo3uBaY, nepeadayana 00OB 30K MpaIliBHUKA OOJIKOBYBaTH
HasBHI Ha CKJIaJ{i MaTepiajbHi I[IHHOCTI 1 3BITHY JOKYMEHTa-
L0 PO iX PyX Ta BHECEHHS iX /10 00JiKOBOI OyXranTepchKol
IIPOrpaMH 3 PO3OUBKOIO 33 paxyHKaMu Ta BUIAMU MaTepiaib-
HUX LiHHOCTeH. BTiM, mo3wWBad He HagaB CyJaM HaJIEXHHUX
JIOKa3iB TOTO, IO BOJOJIi€ HABMYKaMHU POOOTH y Liii mporpami.
Takum unHOM, Ha AyMKy BC, cynu nonepeanix iHcTaHuii, mo
BIJIMOBWJIM y TI030Bi, HAJICKHUM YMHOM JOCIIIMIN Ta JAJH
OLIIHKY Jl0Ka3aMm [5].

V inmiii cpasi [6] BC po3misiHyB crip Mix 0c00010, sKa
MaJla HaMip BJIAlITYBaTUCh Ha POOOTY BUUTEIEM (Pi3KyIbTYpU
1 3araJbHOOCBITHBOIO WIKOJIOIO, TPETd ocoba — palloHHUI
neHTp 3aiuarocti. [To3nBad mpocuB BU3HATH BiZIMOBY y TIPH-
WHSTTI Ha poOOTY HENPaBOMIPHOO, 3000B’sI3aTH aMiHICTpa-
IO MIKOJIM MPUHHATH HOTro Ha IOCAy BYUTEINS Ta YKJIACTH
TpynoBuil gorosip. [1030B MOTHBOBaHMIA THM, 1110 23 KOBTHS
2017 poky mo3uBau MoJaB OCOOUCTO JUPEKTOPY IIKOMY IBI
3asiBU: OJIHY TPO 3BLIbHEHHS (BiJ IMEHI CBOTO CHHA, SIKUH Ha
TOH 4ac OyB BuuTeneM (i3KylbTypH Y Lill MIKOI), IHIITY — BXKe
BiJl BIACHOTO iMEHi, — PO IpHiioM Ha podoty [6]. Jupexrop
BIJIMOBHBCS NMPOCTABUTH BXITHUI IITAMII 1 MOOOILSAB HAIATH
BINOBIAL Yepe3 wicsib. Ha naymky Ilo3uwBaua, BkaszaHa
1ocaja craja BaKaHTHOIO (3 OISy Ha 3BUIBHEHHS IOIepe-
JTHBOTO BYMTEJISI), & OCKIIBKM CaM MO3WBa4 PaHiIIe MOMpPaIlo-
BaB y Ml mIKoJii 27 pOKiB, TO BBaXKaB, 1110 HOTO 3asiBa OBHHHA
Oyita OyTH pO3MIsSHYTa HEBIIKIIAIHO 1 IOJJATKOBOTO BUBUCHHS
He norpebysana. Cepen IHIIUX apryMEHTIB Io3uBauya Oys10
TaKoX T€, IO JUPEKTOp, OOPaBIIM iHIIOrO MPETeHAEHTa Ha
rocay BUMTENs Qi3KyIbTypH, KepyBaBCsi 0COOUCTHMH BITOI0-
OaHHSIMHU, a HE IHTEepecaMu JiiTei [6].

PimennsM cyaiB nepioi Ta anessuiiinoi incTaHuii y 3a10-
BOJICHHI MMO30BHHUX BHMOT TPO BHU3HAHHS BiIMOBH HEMpPaBoO-

MIpHOI0, 3000B’I3aHHS aJIMiHICTPALIT IIKOJIW MPUAHATH TO3H-
Baya Ha Mocajy i yKIacTU TPYJOBUI JOroBip BiAMOBIEHO [6].
Bepxosuwuii Cyp 3aiiHAB TaKy * HO3HUILIIO.

[Ipn mpomy BC BpaxyBaB cBOi BHCHOBKH, BHUKJa-
neni y IlocranoBi Bim 5 Bepecuss 2018 p. y crpasi
Ne 647/2279/17 (mpoBamxennss Ne 61-24277cBl18), ne Bka-
3aHO, W0 «BixMmOBimHO 10 4. 2 cT. 232 K3IIII cynu Gesmo-
CepenHb0 PO3MIAAAIOTh TTO30BH PO YKIAICHHS TPYIOBHX
JIOTOBOPIB, y TOMY YHCJII 1HIIAX 0Ci0, 3 SIKHMH BJIACHUK 200
YIIOBHOBAXKCHUI HUM OpraH BiJIIOBIIHO 10 YHHHOTO 3aKOHO-
JaBcTBa 3000B’SI3aHUI YKJIACTH TPYHOBHH HOTOBIp (Hampu-
KJIaJ, KOJIM y BHIAIKax, NependadyeHux 3aKOHOAABCTBOM,
BJIACHUK a00 yITOBHOB)XEHNI HUM OpraH 3000B’s13aHUH MpH-
HMaTy B NOPSAKY NpallEBIAIITYBAHH 1HBAJIiIB 1 HEIIOBHOMIT-
HiX, HAIIPaBJICHUX Ha POOOTYy B paxyHOK OpoHi; 0ci0, siki Oysu
3BUIBHEHI B 3B’SI3KYy 3 HANpaBJICHHSIM Ha POOOTY 3a KOPJOH,
MPU30BOM Ha CTPOKOBY UM aJbTEPHATUBHY BIICHKOBY CITykKOy
1 MOBEPHYIUCH Micis 3aKiHUEHHs Li€i poOOTH uu CiryxOu),
a00 SIKi BBA)KAIOTh, 110 M BiIMOBJICHO B YKJIaJCHHI TPYIOBOTO
JIOTOBOPY BCYIIEpeY rapanTism, nepeadoaueHum ct. 22 KaIIIT»
[6].

BC naromnocus, mo 3ragasa ct. 22 K3nll Ykpainu mictuth
JIBa OKpPEMi CKJIaJy MPaBONOPYIICHb, IPO IO PaHillle 3a3Ha-
yanoch y [Tocranosi BC Big 27 Gepesnst 2019 p. y cnpasi
Ne 349/81/18 (mpoBamxenus Ne 61-43402 cBl18). Ockinbku
[03KMBa4 HE HAJIGKUTh JIO KaTeropii oci0, 3 SKUMH BiIMOBiga4y
3000B’s13aHNI YKJIACTH TPYLOBUI IOTOBIp, a TUCKPUMIHALIH-
HOT O3HaKW y JaHid cnpasi Tex Hemae, To cr. 22 K3mnll He
mopy1ryBaiacsk [6].

Kpim Toro, Bimnosiguo no cr. 21 K3nll Ykpaiuu, ykia-
JICHHS TPYAOBOT'O JOTOBOPY, 5K 1 Oyb sIKOT 1HIIOT ABOCTOPOH-
HBOI yro/iu, MoTpedye He TUTbKHU 3roM MPAI[iBHUKA, a i 301
BJIacHHKa 200 yIIOBHOBa)XEHOTO HUM opraHy. Llum 3a0e3rme-
YYy€TbCS ONTHMAJIbHE Y3TO/DKEHHsI IHTEpeciB poOOTONABIS
i 0coOwu, sika Oakae yKJIacTH TPYIOBHI JIOTOBIp, iHaKIIE poOo-
ToJaBellb Oy/ie M030aBICHUIT MOXKIIMBOCTI Y TIOBHOMY 00Cs31
BUKOHYBAaTH CBOI (PyHKI[IOHAJIBHI OOOB’SI3KH MIONO IMig0Opy
Ta pO3MilIEHHS KaJpiB 1 HECTU BiANOBIJAIBLHICTD 32 TOU 00CST
po0OTH, 32 SIKWi{ BiH BIAMOBIIAE 32 3aKOHOM [6].

TakuM YHHOM, MPH TPHUIHOMI Ha PoOOTY POOOTOIABEIH
HAIIJICHUH JIOBOJI IIUPOKUM po3cyaoM 1 Brim, € mneBHi
HapikHI kaMeHi. OfHUM 3 TakuX HapDKHUX KaMEHIB € 3a00-
POHa AUCKpUMiHALI].

[ikaBuit mnpukian AucKpuMiHamii y cdepi mnparesia-
IITYBaHHS HaBeleHo y cmpaBi «lOpumu mpotn XopsaTiiy»
(pimennst €CIUT Bixg 4 mrororo 2021 p.) [7]. ¥V wmiii crpasi
TICHO NEepeIIeTeH] TPYAOBi BiTHOCHHU 1 0co0MCTe, IPUBATHE
JKUTTS 3asBHUII, sika yepe3 10 qHIB micis TpoBeAeHOT Mpo-
Heaypu LITYYHOTO 3aIUTiMHEHHs in Vvitro ykiama TpymIoBHE
JIOrOBip 3 KoMMaHielo, odic sikoi pos3raioByBascs 3a 360 kM.
BiJ Micus npoxuBaHHsa JKiHKH [7]. IIpo cBOw BariTHiCTh
3asBHUILS JII3HAJNACH JIMILE Yepe3 TPH THOKHI 1 11 JiKyrounit
JKap MiATBEPAUB, IO HA MOMEHT MPUUAHSTTS Ha poOOTY MaHi
IOpunu He MoIvIa 3HATH JOCTEMEHHO IPO CBiil craH. BriMm,
odic xopBaTChKOi JIKapHAHOI Kacu BiIMOBUB iii B peecTpa-
i SIK 3aCTPaXOBaHOIO MpPAIliBHUKA Ta BiJMIOBIAHO, BIAMOBHB
y BHIUIATI KOMIIEHCAIli 3apoOiTHOI IUIaTh dYepe3 BiAMYCTKY
y 3B’SI3Ky 3 XBOPOOOIO, Ha3BaBIIU CTpaxyBaHHsS ()iKTHUBHUM
[7]. I1. FOpumy, y cBOIO 4yepry, B pi3HUX CyZOBHX iHCTaHLSX
BUMarayia BU3HATH [ii (GOHIY TaKUMH, 10 TUCKPUMIHYIOTh 1T
He JIUIIE SIK KIHKY, a i SIK JKIHKY, SIKa BAAJIACh JI0 IPOLEAYPH in
vitro [7]. BriM, HalioHaIbHI Cyau He BOAUalu JUCKpUMiHALIT
i cranu Ha Oik (oHy.

€CIIJI 3a3Ha4MB, 110 BiIMOBA y MPHHHATTI Ha pOOOTY YH
B NMPU3HAYEHHI CTPAaXOBUX BHUILIAT, OB’ S3aHUX 13 BariTHICTIO
Ta CyIyTHIMU XBOpoOaMu, € IpsIMOI0 JUCKpuMiHauieto [7-8].

€CIIJI Takoxk 3ayBaKuB, IO XOPBATCbKa BJIa/la HKOIHUM
YIHOM HE MOSICHUIIA, SIK 3asSBHUI YKIACTH (QIKTUBHHUHN TPYIO-
BUl KOHTPAKT, HE 3HAIOYM BariTHa BoHa, ud Hi (1. 81 PimenHs
[8]). Cyn okpemo 3BepHYB yBary Ha T€, 1110 He OyJI0 JKOJHOTO
IOPUANYHOTO 00O0B’SI3KY MOBIAOMIISATH MPO MPOBEACHHS IPO-
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LenypH in vitro abo mpo Te, o ocoda, sika yKiIaaa€e TpyIoBHI
KOHTPAKT, MO)Ke OYTH BariTHOK Ha MOMEHT HOTO YKJIaJCHHSI.
Kpim Toro, HalioHaJgbHE 3aKOHOIABCTBO XOpBarii 3a00poHsie
poOOTOABIIO 3anUTYBaTH OyIb SKYy IH(QOPMAIF0 CTOCOBHO
BariTHOCTI. 3anuTyBaHHs MOMIOHOT iH(pOpMAaLlii MO0 Barit-
HOCTI uH 11 IanyBanHs, 3a3HauuB €CI1JI, € npsmoro quckpu-
MiHalli€r 3a o3Hakoro crati (n. 81 Pimenns [8]).

B nynkri 83 Pimenns [8] Cys BHCTIOBIIIOE 3aHEMTOKOEHHS
IO/I0 MiJTEKCTY HAI[IOHAJILHUX PIlICHb XOPBATCHKHUX CYIIiB
Ta {HIIIUX OPTaHiB, 3a SKUMH (HAKTUIHO MAETHCS HA yBa3i, 10
JKIHKM HE MOBHMHHI MpaioBaru abo Iykatd poOOoTy mij dac
BariTHOCTI 00 HABITh TO/I, KOJIH PO BATITHICTh TOCTEMEHHO
HeBioMoO, ane BoHa MoxuBa. Ha nymxy Cymy, Taki TeH-
JICPHi CTEPEOTHITH € CEPHO3HOIO MEPEIIKOIOI0 /10 TOCATHEHHS
CIpaBKHBOI a00 substantive, 3MiCTOBHOI FeHICpPHOI PIBHOCTI.
VY usomy posyminai €CITI takox 3ragas 1. 42—45 pinieHHs
y cmpaBi Carvalho Pinto de Sousa Morais v. Portugal Bix
25 nmunus 2017 p.

Sk Hacminok, Cyn MOCTaHOBMB, 11O BiIMOBA y TPUIHATTI
Ha poOOTy BariTHOI XiHKM a00 BigMOBa y BHILIATI 1 cyM,
OB’ SI3aHUX 3 TPYJOBUMH BiTHOCHHAMH € MPSIMOIO JUCKPUMi-
HAII€l0 3a CTaTTIO, sIKa HEe MOXKe OyTH BHIIpaBIaHa (iHAHCO-
BUMH iHTepecamu aepxasu (1. 84 Pimenns [8]). Ha mincrasi
1poro, Cy/ MOCTaHOBHB, IO PI3HHUIIS B CTABJICHHI /IO 3asB-
HUII, SIK JI0 KIHKH, sIKa 3aBariTHIJIA BHACIIIOK MPOLEAYPH in

vitro He Oysia 00’ €KTHBHO 3aKOHHOI0 200 HEOOXIIHOO 3a X
00CTaBHH.

IlikaBo, mo y miii crmpasi okpiM auckpuminanii €CITJI
3BEpHYB yBary TaKO)X Ha Take HETaTUBHE SBHUIIE SK Mpode-
cifiHa nedopmallisi TpaIliBHUKIB JCPKABHUX OpraHiB, sKi
CTBOPIOIOTHCS /1S (piHAHCYBaHHS COLiasibHUX BUILIAT. [lomi-
OHI pilIEHHS MOXYTb CBIIYMTH TINBKH Npo (iHAHCOBUI
iHTepec nepxabu — 3a3HauuB Cyx [7].

TakuM YMHOM y CIIOpax MpO BH3HAHHS BIIMOBH y TIPH-
HHATTI HA pOOOTYy HE3aKOHHOIO CIIiJ MaM’SITaTH MpPO HENO-
MyCTUMICTh 3aCTOCYBaHHS JI0 BKa3aHOI Kareropii MiJxo[IiB,
CXOXKHUX 3 TUMH, IIO 3aCTOCOBYIOTHCS IO [IUBIIBHO-IIPABOBHX
nyOiuHuX 10oroBopiB. Tak, B OCTaHHi# Kareropii aie mpaBuio,
3a SIKMUM JIOTOBIp MarOTh YKJIACTH 3 KOXXHHUM, XTO BHSBHTH
BOJIIO J10 HOTO YKJIaZeHHs (32 HassBHOCTI B IPOAABIISI TOBAPHHUX
3amaciB 1 MOXKIIMBOCTI YKJIaJieHHs JoroBopy). [llomo TpymoBux
CIIOPIB 3raJlaHol Kareropii, To cama JIMIIe HasBHICTh BaKaHCIT
He 03Hauae 000B’A3Ky poOOTOJABLS YKIACTH TPYAOBUI J10T0O-
Bip 3 KOJKHHMM, XTO 0 HbOTO 3BEpHETHCS. Takuii 000B’ 30K
Yy HBOTO B3arajii He BUHHKAE, ajpKe 1ie O MopynIyBajio npaBo
pobortonaBus Ha mpodeciiHuil 100ip mpaniBHUKIB. OmHAK,
BC naromnonlye Ha icHyBaHHI Kareropii oci0, 3 SIKUMU YKJa-
JICHHSI TPYAOBOTO JOTOBOPY € OOOB’SI3KOBHM, a TaKOX Ha
HEJIOMYCTUMICTD OyIb SIKOT TUCKpUMIHALT MpU yKIIaJeHHI
TPYHOBOTO JIOTOBODY.
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