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EXPROPRIATION OF FOREIGN INVESTMENTS:
AN OVERVIEW OF DISPUTABLE ISSUES THROUGH THE CASE LAW
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The protection of foreign investments is one of the key issue for those who invest outside their own jurisdiction. One of the major developed
and proliferating area of legal practice is the protection of foreign investments by means of treaties entered into between countries and designed to
guarantee protection for investors’ assets. Bilateral investment treaties widely use provisions about expropriation, which is one of the most emotive
issue in the international investment law as it ultimately affects the investors’ investments and could essentially extinguish the rights that investors have in
respect to their property. Expropriation in a broad sense is a state’s entitiement under the international law to deprive someone’s assets and an obligation
to pay compensation for the act of expropriation. As practice shows, in particular, International Centre for Settlement of Investment Disputes practice,
the majority of investment disputes between foreign investors and host countries comes down to the question whether the expropriation was lawfully
carried out and whether compensation was paid. Among reason of the prevalence of cases in regard expropriation of foreign investments is the absence
of one international act that would enshrine the concept of indirect expropriation and similar measures, therefore the situational case-by-case approach
is the only way to develop more or less well-established list of actions that belongs to this category.

In the article, the author scrutinize the very nature of the expropriation, draw a parallel between expropriation de facto and means of indirect
expropriation, compare expropriation with legal state’s regulatory policy through the prism of decisions of international tribunals.
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3axucT MixxHapo4HUX IHBECTULIN € aKTyarbH/M Ta BaroMUM MUTaHHSM [Msi iHBECTOpIB, L0 06MpatoThb WX 3aKOPAOHHOTO iHBECTYBaHHS.
HannowmpeHilwmnmM 1opuanyHuM iHCTPYMEHTOM 3aXMCTY iHBECTULLIN BU3HAETLCS YKNagaHHsA ABOCTOPOHHIX IHBECTULNHUX AOrOBOPIB, O NOKMN-
KaHi HiBemoBaTV MOXNVBI PU3NKK Ta rapaHTyBaTh HeJOTOPKaHICTb IHO3EMHUX aKTMBIB. Y BinbLUOCTi ABOCTOPOHHIX IHBECTULIHNX [OroBOpIB
MICTSTbCS MOMNOXEHHS LLIOAO eKcrponpiaLii iHO3eMHMX IHBECTULiA, WO 3anuLLaeTbC OAHUM 3 HalbINbLL HEOOQHO3HAYHKX Ta CKMagHUX NUTaHb
MDKHapO4HOro IHBECTULINHOIO NpaBa Yepes3 3Ha4YHWI BMNVB Ha peani3auito iHBeCTOPOM npaB BacHoCTi. Ekcnponpiauis y WMPOKOMY 3Ha4YeHHi
€ NpVKNagoM nposiBy AepXXaBHOTO CyBEpEHITETY i nonsrae y npasi 3aBOMOAIHHA YyXXMMW akTUBamu Ta 06OB’sI3Ky KOMMEHCYBaTU KOMULUHLOMY
BMaCHWKY il BapTicTb. HesBaxkaloun Ha Te, IO MiXHApOAHI MPaBOBi akT1 nepeabdayaloTb MOXNMBICTL ekcrponpiauii, GiNbLiCTb cnpaB MK Mix-
HapoaHMMY iHBeCTOpaMu Ta NpuiMaoumn depxaBamu, Lo 6ynu posrnsaHyTi abo nepebyBatoTh y BifaHHi apbiTpaxiB, CTOCYOTbCS NpPaBOMip-
HocTi ekcnponpiadii Ta i komneHcadii. Cepef NPUYNH BUHWUKHEHHS! BENUKOI KiNIbKOCTi CynepeyHOCTEN AOUINbHO BUAINUTY BIACYTHICTb €4AMHOTO
Mi>XHapOAHOTO akTa, kU 61 KOHKPETU3yBaB BMAM ekcnporpialii Ta nepeniyme ix 03HaKuW, afgke Ha TakoMy eTarni po3BUTKY MiXHApOZHOrO iHBeC-
TULLINHOIO NpaBa yHidpikauis TepMiHiB BigOyBaeTbCs NuLLe 3aBAsSKM CyMIiHHIN nNpaui apbiTpaxis, ki, 04HaK, He 3aBXaM € NOCMILOBHUMM y CBOIX
BUCHOBKaXx. KpiM Toro, He BCi Ajii AepxxaBu, ski HauineHi Ha obMexeHHs1 abo no3b6aBneHHsI NpaBa BNAaCHOCTI iIHO3EMHOIO iHBECTOPA, € EKCMPOnpi-
auieto. Hacamnepep npetbcst Npo 3axoau, NOB’A3aHi 3 perynsTopHO NOMiTUKOK AepxkaBu Ta NybniYHMM iHTepecom, a caMme onodaTKyBaHHsIM,
nileH3yBaHHSIM, 0BMEXEHHSIM 30BHiLLHLOT TOPriBMi, BANOTHUM PEryritoBaHHsIM, EKCMIOPTHUM KOHTPOIEeM, aHTUMOHOMOMNbHUM 3aKOHOLABCTBOM,

3aXMCTOM HABKOMULLHBLOTO CepefioBuLLA, 3aXMCTOM NpaB CNOXMBaYiB, PerynioBaHHAM LiHHWUX Nanepis TOLLO.

Y cTaTTi aBTOpKa AOCRigKYye npupody ekcrnponpialii, okpecntoe ii BuaM, BUOKPEMIIOE MEBHI HEBUPILLEHI MUTAHHS LLOAO KOMMeHcauii,
MOPIBHIOE eKkcrponpiaLilo Ta AepxaBHi perynsTopHi 3acobu Kpidb NpM3mMy BUCHOBKIB MiXXHApPOAHMX iHBECTULIMHUX TpMByHaniB.

KntouyoBi crnoBa: iHBECTWLIi, NpaBO BNACHOCTI, ekcnponpiaLis, KoMneHcaLis, apbiTpax.

Expropriation of investments is determined to be a thorny
issue in the domain of international investment law. From one
side, it could be regarded as a significant intervention into
the enjoyment of investor’s property rights, and from other
side, the explicit expression of state’s sovereignty power. In
the absence of efficient normative regulation and sufficient
specialized glossary, as well as numerous bilateral investment
treaties and inconsistent practice of dispute resolution
institutions, considering the importance of the topic for the
current investors and creation the most pleasant microclimate
for the investments of the potential ones, the notion of the
expropriation of investor’s assets deserves the rigorous
scrutiny both by governmental agencies and private actors.

The common misconception leads to the understanding
expropriation as illegal acquisition of individual’s property.
The same meaning can be found in the Cambridge dictionary
which states that expropriation is the act of taking away money
or property, especially for public use without payment to the
owner, or for personal use illegally. Ukrainian legislation
hasn’t got the term expropriation at all, in spite of its usage
in the several legal acts, for instance, the Law On Sanctions
No 1644-VII from 14.08.2014 [1]. Moreover, the confusion is
arisen when such phenomenon as nationalization, confiscation
and expropriation should be distinguished. Notwithstanding
the failing of universally accepted meaning, in most cases
these terms are interchangeable, their use typically depends on
legal tradition and translation [2]. Another approach is defining
expropriation as a generic concept, which includes both

nationalization and confiscation and the difference depends on
the scale of activity: from this point of view, nationalization is
a large-scale process, which may include gaining state control
over the private enterprises in the industry and creating a state
monopoly [3].

In the field of international investment law, the term
“expropriation” is often used, international agreements
and bilateral investment treaties include it, but despite the
common acknowledge of unified expropriation peculiarities,
there is no one generally recognized term. Expropriation and
similar measures — any legislative action or administrative
action or omission attributable to the host government which
has the effect of depriving the holder of a guarantee of his
ownership or control of, or a substantial benefit from, his
investment, with the exception of nondiscriminatory measures
of general application which governments normally take for
the purpose of regulating economic activity in their territories
[4]. This definition names and emphasizes important aspects
in regard expropriation, due to which the contradictions
are flourishing: what are similar measure to expropriation,
what scale of the impact on rights should take place to
be considered as expropriation, what are exceptions that
could be scrutinized as regulation of states economy. North
American free trade agreement and the energy charter treaty
precise the above-mentioned term, the former distinguish
direct and indirect expropriation [5], and noteworthy that
both of them generally prohibit any kind of expropriation
except situations, when conditions match the listed mandatory
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features:  public interest; non-discriminatory nature;
compliance with the legal procedure; compensation [6]. The
BITs contain the same reservations, for instance, investments
shall not be expropriated or nationalized either directly or
indirectly through measures tantamount to expropriation or
nationalization (“expropriation”) except: for public purpose;
in a non-discriminatory manner; upon payment of prompt,
adequate and effective compensation; and in accordance with
due process of law and the general principles of treatment [7].

Consideration of the institution of expropriation solely in
the context of transfer of the title to the property or its outright
physical seizure does not correspond to regulatory legal
acts in the field of international investment law, neither to
judicial practice, nor to doctrine. The concept “expropriation”
is much broader than any definition that operates only in
terms of depriving a title to property. For instance, indirect
expropriation involves total or near-total deprivation of an
investment but without a formal transfer of title or outright
seizure [2]. One of the most vivid implementation of indirect
expropriation can be found in the case Metalclad v. Mexico
where International Centre for Settlement of Investment
Disputes stated “that expropriation under NAFTA <...> also
covert or incidental interference with the use of property which
has the effect of depriving the owner, in whole or in significant
part, of the use or reasonably-to-be-expected economic benefit
of property even if not necessarily to the obvious benefit of
the host State” [8]. Additionally, such terms as “equivalent to
expropriation” and “tantamount to expropriation” included in
the international treaties do not have a clear or unequivocal
definition, both expropriation methods may take place by their
means of a broad number of actions that have to be examined
on a case-by case basis to conclude if one of such expropriation
methods has taken place [9].

One prominent aspect of questions of expropriation is the
role, if any, that the purpose and circumstances of a particular
governmental action can play in the legal assessment of
whether expropriation has occurred. This serves as the count
point to consider expropriation and similar measures as a
lawful act and separate from illicit expropriation and also
state’s regulatory measures. The distinctions in such satiations
are vital because in case of implementing regulatory measures
state is not obliged to pay compensation to the investor whose
assets were affected. In a broad sense unlawful expropriation
is its execution without compliance with the mandatory
requirements. Along with the definition of the concept of
expropriation, taking into account possibility of execution
unlawful expropriation, one the most important issue of
the institution of expropriation in international investment
law is the concept of compensation and the procedure for
determining it. All sources of international investment law
allow the expropriation of property of a foreign investor,
but establish the requirement of compulsory compensation,
which should follow after the expropriation. So expropriation
without the compensation stands for the most frequent reason
of recognition it illicit. For instance, while an expropriation or
taking for environmental reasons may be classified as a taking
for a public purpose, and thus may be legitimate, the fact that
the property was taken for this reason does not alter the legal
character of the taking for which adequate compensation must
be paid [10]. The evaluation of the compensation is also the
crux of the matter. In the doctrine of international investment
law, two general principles of law are usually used to justify
full compensation: the theory of inadmissibility of unjust
enrichment and the theory of acquired rights [11]. The first one
refers to the Rome maxima “Ture naturae aequum est neminem
cum detrimento alterius et iniuria fieri locupletiorem” (“By
natural law it is just that no one should be enriched by another
loss or injury”) and the expanded interpretation of the latter
implies the preservation of rights not only as a result of
changes in sovereignty over a certain territory, but also due
to other changes affecting the rule of law. The second aspect,

which is of fundamental importance in deciding the issue of
the amount of compensation, is the choice of the method of
investment assessment. Basically, principle of fair market
pricing and “tantum bona valent, quantum vendi possunt”
(“Goods are worth only so much as they can be sold for”)
is used. For instance, price indicated by the offer to acquire
its share [12], value transaction of the previous transaction
or the average price for this kind of assets in the particular
market. Undoubtedly, the method differs from case to case
and estimation may become a slippery slope: the question,
for example, arises of assessing the value of enterprises that
were not profitable in the course of their activities and even,
conversely, were unprofitable.

Not all actions of the state that are aimed at restricting or
depriving investors’ rights to property are expropriation. First
of all, measures related to taxation, licensing, restriction of
foreign trade, currency regulation, export controls, antitrust
laws can be determined as regulatory policy. Case Marvin
Feldman v. Mexico concerns the tax rebates which may be
available when cigarettes are exported. Tribunal stated that
albeit due to changes of tax policy foreign investor was no
longer able to engage in his business of purchasing Mexican
cigarettes and exporting them, and has thus been deprived
completely and permanently of any potential economic benefits
from that particular activity, regulatory action was balanced
and did not constitute expropriation [13]. On the other hand,
in the case Tecnicas Medioambientales Teemed, S.A. v. the
United Mexican States notwithstanding the connection with
the licensing which is regarded as states regulatory police,
tribunal alleged that expropriation took place. The claimant
was the awardee of the public auction, got in his possession
property and latter renewable license to landfill operation. Asa
result of the liquidation of some state bodies and the emergence
of others, the management of the issuance of licenses passed
to the environmental institute, which subsequently prohibited
the issuance of a re-license. The argument of the state was that
“denial of the permit is a control measure in a highly regulated
sector and which is very closely linked to public interests”.
Nevertheless, tribunal proclaimed that due to the actions of the
state, the assets involved have lost their value or economic use
for their holder and the extent of the loss [14].

In general, two “tests” have been developed in arbitration
practice that are used to settle whether certain government
measures can be recognized as equivalent to expropriation.
The first of these is to evaluate the investor’s real control
over investments and not the actual losses that he incurred
or may incur in connection with such an intervention (as it
was in the case Marvin Feldman v. Mexico). On the other
hand, in arbitration practice there is another approach: in
order to recognize the degree of interference with property
rights, sufficient to establish the fact of expropriation, the
arbitration tribunals need to evaluate not the owner’s control
over the investments, but the possibility of receiving income
from them. In accordance with this approach, expropriation
can be considered as actions that destroy or reduce the
economic return on investment, regardless of actual control.
In the case Tecnicas Medioambientales Teemed, S.A. v. the
United Mexican States, unlike in the first situation, where
the claimant reserved his right toward his investments albeit
struggled some hardship, the prohibition of activity proves the
forfeiture of investments.

Tosummarize, themodernunderstanding of “expropriation”
in international investment law covers two types — direct
expropriation, consisting in the adoption by the state of
measures aimed at depriving a foreign investor of the right of
ownership of the investment and indirect expropriation — total
or near-total deprivation of an investment but without a formal
transfer of title or outright seizure. The second type applies to
measures equivalent to expropriation, which are understood
as measures of public-power influence, whose influence on
the investor’s ownership deprives the investor of the actual
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opportunity to profit from their investments and violate the
reasonable legitimate expectations. Whether direct or indirect
expropriation took place, state is obliged to reimburse the lost
value of the property, which is leading us to the concept of fair
compensation and different approaches of its estimation.
Considering all aforementioned points it should be noted
that despite rare consolidation in model bilateral investment
treaties the directly listed criteria of indirect expropriation, the

fixation of features of state’s regulatory measures hasn’t yet
became a rule. In order to avoid violation of investors’ rights
and create uniformity in the interpretation and application by
arbitration of the standards of expropriation in the provisions
of international treaties, it is necessary to clearly stipulate
what actions of the state cannot be recognized as expropriation
and entail, accordingly, the payment of compensation to the
investor.
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